EXPERT REPORT OF WILLIAM T. BIELBY, PH.D.
Marilyn Keepseagle, et al. v. Tom Vilsack, Secretary,

United States Department of Agriculture

ASSIGNMENT, QUALIFICATIONS, AND MATERIALS REVIEWED

1. I have been retained by Jenner & Block, LLP and Cohen Milstein Sellers &
Toll PLLC, attorneys for the plaintiffs ("Class Counsel") in Keepseagle v. Vilsack, a class
action race discrimination lawsuit alleging that the United States Department of
Agriculture ("USDA” or "Department") discriminated against Native Americans in the
processing and granting of direct farm loans and farm loan servicing. 1 haﬂre been asked
by Class Counsel to review materials relating to the eriteria and processes used to make
decisions about loans and loan servicing and to determine whether the decision-making
process is likely to be vulnerable to stereotyping and bias that disadvantages Native
Americans.

2. I have testified about stereotypes and bias as an expert witness in both state
and federal cases involving discrimination in employment and in public contracting, and I
have also prepared an expert report for litigation involving allegations of discrimination
in police procedures. A list of cases in which I have been identified as an expert or have
given expert testimony since 2004 is attached as Exhibit A. My rate of pay for
consultation as an expert in this matter is $525 per hour. My rate for time spent testifying

in deposition or at trial is $800 per hour.



3. Ireceived a Ph.D. in Sociology from the University of Wisconsin--Madison in
1976. I also have a B.S. in Electrical Engineering and a M.A. in Social Sciences from the
University of Illinois. I am a Professor of Sociology at the University of Illinois at
Chicago ("UIC"). I am also a Professor Emeritus at the University of California, Santa
Barbara ("UCSB"), where I served on the faculty of the Department of Sociology from
1977 to 2004. At UCSB I was affiliated with the Department of Statistics and Applied
Probability, and I chaired my department from 1992 to 1998. Prior to coming to UIC this
academic year | was a Professor of Socioiogy at the University of Pennsylvania, where |
was Undergraduate Chair of my department from 2005 to 2007,

4. I have taught courses on employment discrimination at both the undergraduate
and graduate levels at UCSB, at the University of California Washington Center in the
District of Columbia, at Northwestern University, and at UIC. Among my former
positions are Visiting Professor of Management at UCLA, Fellow at the Center for
Advanced Study in the Behavioral Sciences at Stanford, Visiting Distinguished John D.
MacArthur Professor of Sociology at Northwestern University, and Visiting Scholar at
the American Bar Foundation. At the University of Pennsylvania I taught graduate level
courses on statistics and research methods in the social sciences, and I continue fo teach
those courses at UIC. In addition to courses on discrimination, research methods, and
statistics, I have taught graduate and undergraduate courses on organizational behavior,
labor markets, and social inequality.

5. My research specialties are in the areas of organizational behavior, gender and
racial inequality, and social science research methods. Over the past twenty-five years,

much of my research has focused on issues of workplace discrimination and on



organizational policies and practices more generally. My research on these topics has
been supported by four grants from the National Science Foundation, and it has been
published in leading peer-reviewed social science research journals. My Curriculum
Vitae is attached as Exhibit B.

6. I have received national awards from three different professional associations
for my research. I have served on numerous panels, advisory committees, and
professional workshops on topics relating to workplace discrimination, organizational
personnel policies and practices, and research methodology. Ihave served as an advisor,
consultant, or reviewer for the following organizations and agencies: the U.S. Bureau of
‘the Census, the U.S. Department of Justice, the U.S. Department of Labor, the Equal
Employment Opportunity Commission, the National Science Foundation, the National
Institute of Mental Health, the National Academy of Sciences, the University of
Michigan's Institute for Social Research, Stanford University, the Writers' Guild of
America, West and the Bar Association of San Francisco. I have also served on the
editorial boards of leading social science journals, and I regularly review manuscripts for
scientific journals on topics relating to organizational behavior, employment
discrimination, and research methodology. I have been elected to several offices in the
American Sociological Association. [ served for three years on the ASA Council, the
organization's governing body in addition to serving as the Association's President in
2003.

7. My analysis is based mainly on deposition testimony of USDA officials
designated under Rule 30(b)(6) to testify on behalf of the Department on topics relating

to farm loans and loan servicing and on exhibits to those depositions which are mostly



official Department documents relating to loans and loan servicing. Ihave been provided
with and have reviewed the 30(b)(6) deposition testimony (and accompanying exhibits)
of the following current or former USDA officials: Theresa Bulla, Carolyn Cooksie,
Katherine Gugulis, Sherie Hinton Henry, Walter Michael Hill, Kenneth Nagel, James
Radintz, James Rowe, Johnny Toles, Gladys Gary Vaughan, and Josi Woodley-Jones. |
have also reviewed the deposition testimony of Mr. Hill that was not taken under Rule
30(b)(6) and accompanying exhibits. I have also reviewed declarations of Lioyd E.
Wright and Rosalind Gray pertaining to their experiences in the USDA's Office of Civil
Rights. It is my understanding that Mr. Wright and Ms, Gray have provided deposition
testimony in this litigation and that the transcripts of their testimony is not yet available.
I may review those transcripts when they becomes available.! A list of the depositions
and other materials provided to me appears in Exhibit C. Below, where I cite to 30(b)(6)
deposition testimony, I identify the relevant transcript by the deponent's last name and the
topic number as listed in the "Plaintiffs Notice of Deposition Pursuant to Rule 30(B)(6),"
dated January 4, 2006 and in "Plaintiffs Amended Second Notice of Deposition Pursuant
to Rule 30(b)}6)," dated November 1, 2006.

8. I have also relied upon academic articles, chapters, and books writien by social
scientists and management scholars. Citations to this body of scholarship appear in the
footnotes to this report. Social research conducted across many decades has generated

considerable knowledge about the features of decision-making contexts that make them

'At my request, counsel for plaintiffs arranged for me to speak with Ms. Gray by telephone. We spoke by
phone for approximately 40 minutes on February 17, 2009. In that conversation, Ms. Gray described for
me her knowledge of how compliance reviews were conducted when she was Director of the USDA's
Office of Civil Rights, how the office was staffed during her tenure, how complaints were received and
processed, and her observations from visiting FSA field offices. The information she conveyed in our
phone conversation is consistent with what I have learned from her declaration and from the other
documents and testimony I have reviewed. As a result, I have not relied on the phone conversation in
forming my opinions.



vulnerable to bias. That same research, either directly or by implication, points to the
kinds of policies and practices that are likely to minimize bias. The relevant research has
applied multiple methodologies in a variety of contexts, including experiments in
controlled laboratory settings; ethnographies and case studies in "real world"
organizations both large and small, public and private, and in a range of industries;
surveys done with representative samples of individuals employed in organizations; and
historical studies based on archival materials from the United States and abroad. Thus,
the scientific evidence about bias and discrimination in organizational decision-making
has substantial external validity and provides a sound basis for analyzing an
organization's (or a government agency's) policies and practices. My method is to look at
distinctive features of the organization's policies and practices and to evaluate them
against what social science research shows to be factors that permit bias to affect decision
making and those that minimize bias. My method in this litigation is the same as the
method I have applied in reports admitted into evidence in state and federal courts in
other discrimination litigation. It is similar to the approach taken by other social
scientists who have testified in matters relating to discrimination, and it is sometimes

called "social framework analysis."

FOCUS OF MY ANALYSIS
9. Plaintiffs allege that Native Americans who sought loans were less likely to

receive them than were whites and that the servicing options offered to Native Americans

*See E. Borgida, C. Hunt, and A, Kim, "Research in Sex Discrimination Litigation," Journal of Law and
Policy, Vol, 13, 20035, p. 613-628; . L. Faigman and J. Monahan, "Psychological Evidence at the Dawn of
the Law's Scientific Age," Annual Review of Psychology, Vol. 56,2005, p. 631-659; and E. Borgida and S.
T. Fiske (eds.), Beyond Common Sense. Psychological Science in the Courtroom, Blackwell, 2008,



were less favorable than those offered to whites. There are additional related allegations
in this litigation such as the placement of offices in areas inaccessible to Native
Americans, but only the allegations described above are addressed in this report. In
particular I focus on whether there are discretionary and subjective features of the process
used by the USDA's Farm Service Agency ("FSA") and by its predecessor, the Farmers
Home Administration ("FmHA™"), to make decisions about loan applications and loan
servicing that are vulnerable to stereotyping and bias in a way that disadvantages Native
American applicants, and whether the USDA had in place adequate monitoring and
oversight to minimize the effects of this stereotyping and bias on Native Americans.

10. Below, I first describe the combination of objective and subjective factors
that are relied upon in making decisions about loans and loan servicing. Second, I
summarize social science research on how discretion and subjectivity in decision making
can lead to bias. Third, I explain how that research provides a framework for
understanding disadvantages faced by Native Americans in obtaining direct loans and
loan servicing. Fourth, I describe FmHA's and FSA's policies and practices for
monitoring and oversight of loan programs and assess whether they are adequate for

minimizing bias against Native Americans.

FSA'S AND FmHA'S PROCESSES FOR MAKING DECISIQNS ABOUT DIRECT
L.OANS AND LOAN SERVICING

11. FSA makes direct loans to farmers on family-sized farms who are unable to
obtain credit from banks or from other lenders. For such farmers, often beginning

farmers with limited resources or established farmers who have experienced financial



difficulties, FSA is the "lender of last resort."

For a farmer who holds FSA loans and is
at least 90 days delinquent due to financial troubles, the Agency is required to offer the
borrower modified loan servicing options (sometimes called 1951-S servicing, after the
statute prescribing the program).’ The purpose of servicing is to keep the farm operation
viable.> Through loan servicing, the farmer’s debt is restructured through, for example,
reamortization, rescheduling, debt settlement, or foreclosure.®

12. Currently, direct loans and loan servicing are administered out of FSA's
county offices, where they are managed by Farm Loan Managers who supervise Farm
Loan Officers.” At present there are approximately 2400 county offices, and about 750 of
the offices administer farm loans.® Currently, depending on the size of the loan,
decisions about loan applications are made by a Farm Loan Officer or a Farm Loan
Manager in the county office, by a District Director, or by a State Director.” Advising
county-level managers and officers in each office is a county committee, with members
elected by local farmers.'® Prior to 1985, county committee members were appointed,
with appointment authority delegated from the Secretary of Agriculture to the state

directors of FmHA."" From 1985 until 1995 county committees had three members: two

elected and one appointed.’ Since then, the committees have typically had three to five

*http://www.fsa.usda.gov/FSA/webapp?area=homed& subject=fmIp&topic=landing (retrieved 1/27/09);
Cooksie Topic 2 depo., p. 152,

“Cooksie Topic 1 depo., p. 90-91; Rowe Topic 6 depo., p. 24; Rowe Topic 11 depo., p. 9-10.

*Rowe Topic 7 depo., p. 61.

*Cooksie Topic 1 depo., p. 91; Rowe Topic 6 depo., p. 19; Rowe Topic 11 depo., p. 11-13.
"hitp:/Awww.fsa.usda.gov/FSA/webapplarea=about&subject=landing&topic=sao (retrieved 1/27/09);
Cooksie Topic 1 depo., p. 60-61, 79-80, 86,

8Cooksie Topic 1 depo., p. 68-69,

Cooksie Topic 1 depo., p. 82-83, 150; Radintz Topic 3 depo., p. 41-42; Radintz Topic 7 depo., p. 17-19,
23.

Cooksie Topic 1 depo., p. 126-128.

""Nagel Topic 9 depo., p. 25-33.

"Nagel Topic 9 depo., p. 38. Also see Cooksie Topic 1 depo., p. 136; Cooksie Topic 2 depo., p. 30-31;
Radintz Topic 7 depo., p. 17-19.



members. In addition to advising on management issues and hiring the County Executive
Director, * the committees are charged with "ensuring that all FSA programs are
delivered properly and the public is informed properly about them." M Untit
approximately 2000, county cémmittees made decisions about which applicants are
eligible for FSA loan programs, and they also made decisions about approving debt
servicing and debt settlement plans.” In 2000, authority for making eligibility decisions
was removed from county committees and delegated to agency officials with loan
approval authority. Howevef, as part of that change, the committees were charged with
acting in an advisory capacity for Farm Loan Program loans, and for a year or two after
2000 they were responsible for certifying the eligibility determinations made by Farm
Loan Managers.l(’

13. When a farmer seeks a loan from FSA, a determination is made about
whether the farmer is eligible for a loan.!” If eligible, a second decision is made about
whether the farmet's business plan for operating the farm is feasible.'® The two-stage

process has been in place at FSA and FmHA since 1981."

A similar process exists for
loan servicing, it must be determined whether a farmer with a delinquent loan from FSA
(or its predecessor agency) is eligible for servicing, and if so, whether the business plan is

Jfeasible for meeting the obligations of revised servicing options.®® Mr. Radintz, the

BCooksie Topic 1 depo., p. 127-129; Nagel Topic 9 depo., p. 52-53. A similar hierarchical structure was in
place prior to the restructuring put in place by the Departrment of Agriculture Reorganization Act of 1994;
see Cooksie Topic 1 depo., p. 63-69,

“Nagel Topic 9 depo., p. 184.

'SNageI Topic 9 depo., p. 115-121, 153-160, 165-166; Cooksie depo., Topic 1, p. 130131, 135-136;
Radiniz Topic 6 depo., p. 115-117.

'*Nagel Topic 9 depo., p. 169-173, 189-192.

"Radintz Topic 6 depo., p. 36-39.

®*Radintz Topic 6 depo., p. 35.

*Cooksie Topic 1 depo., p. 62-63.

PRowe Topic 7 depo., p. 21-23.



Director of FSA's Loan Making Division, testified that in his experience the denial of an
application for a direct loan was more often due to failure to meet feasibility standards
than due to a determination that the applicant was not eligible for a loan. Mr. Rowe,
FSA's Branch of the Direct Loan Servicing Division, gave similar testimony regarding
denials of applications for loan servicing.”' |

Eligibility and Feasibility Determinations for Direct Loans

14. Currently, according to statute, to be eligible for a direct loan, an applicant
must satisfy several criteria. Among them, he or she must have "either training or
farming experience that ... is sufficient to assure reasonable probability of success" in
farming operations, have acceptable credit history but be unable to obtain credit
elsewhere, and be the operator (or tenant operator) of a family farm after the loan has
closed.

15. FSA occasionally issues guidance beyond the relevant statute that elaborates
on the interpretation of specific criteria or requirements. For example, guidelines have
been distributed that specify that the requirement regarding "sufficient experience" for
ownership loans can be met by having at least one year's experience in operating a
farm.? However, using the same example, there has been no further guidance issued on

né

what constitutes "reasonable probability of success,"”" it is left to the agency official's

discretion to decide what kind of job within farming is sufficient to satisfy the experience

H'Radintz Topic 7 depo., p. 16-17; Rowe Topic 7 depo., p. 20.

The quoted passage is from Statute 7 USCS Article 1922 which is Exhibit 2 to Radintz Topic 6 depo.
Also see "Direct Loan Program," USDA Farm Service Agency, Dated December 12, 2008,
http://www.fsa.usda.gov/FSA/webapp?area=home&subject=fmip&topic=dfl (retrieved January 20, 2009).
There is also a citizenship requirement, the individual has to have the legal capacity to take on the loan
obligation, he or she must not have had a prior loan that resulted in a loss to FSA, and the applicant must
not be delinquent on any Federal Debt.

»Radintz Topic 6 depo., p. 52-54. Also see Radintz Topic 6 depo., p. 100-102.

**Radintz Topic 6 depo., p. 51--52, 56-58.
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requirement, and FSA has issued no guidance on the time frame within which the
applicant is expected to achieve success.”

16. Under prior versions of the eligibility rules for direct loans, those making
eligibility decisions were instructed to make highly subjective personality assessments of
applicants. Under the 1988 version of the eligibility requirements, loan officers and
county committees were charged with making judgment calls about whether applicants
had the "character" and "industry" to carry out the proposed operation, and the
assessment of these traits were part of the eligibility requirements from at least 1981 until
1994.%% Around the same time (until at least 1994), County Committees were also
instructed to rely upon their "personal knowledge" of the applicant in making eligibility
decisions.”’ |

17. Even determining whether an applicant meets the seemingly self-evident
standard of operating a "family farm" requires loan officers to exercise judgment. FmHA
and FSA have issued notices that attempt to elaborate and clarify what kind of operation
meets the agency definition of a family sized farm, but even these notices state that there
is no single objective basis for making the determination, which must be made with the
application of judgment on a case by case basis.?®

18. If deemed eligible, the applicant completes a loan application, meets with an
FSA loan officer or manager, and develops a farm business plan (called a "farm and

home plan” prior to 1996) that is evaluated for feasibility, based on an assessment of the

»Radintz Topic 6 depo., p. 60-66. Also see Radintz Topic 6 depo., p. 102-105.

#Cooksie Topic 2 depo., p. 84-89 and Exhibit 5 to that deposition, FmHA Instruction 1941-A; Nagel Topic
13 depo., p. 16-17; Radintz Topic 6 depo., p. 39-40, 132-154.

’Radintz Topic 6 depo., p. 115-117.

*Cooksie Topic 2 depo., p. 69-83.
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applicant's "repayment ability, security, and compliance with other regulations."™ A
direct loan application is feasible when "the income generated by the farm and any other
sources of income is sufficient to pay expenses and taxes, pay any debt installments that
are due and have a reasonable standard of living for the family."*° In 2004 the agency
adopted an automated financial planning system for constructing farm business plans,
however the feasibility criteria and interactive process for developing plans were not
altered by this technical change in the format of the farm plan.*' If the application is
deemed feasible, a determination is made about whether there the collateral i1s adequate
for the size of loan being requested.”?

19. An applicant's farm business plan is developed as part of an interactive "joint
process” between the applicant and the loan officer. In that process, the loan officer uses
his or her own judgment in assisting the applicant in developing a realistic plan.> While
the end product is a quantitative representation of the farm business' cash flow, there is
considerable discretion and exercise of judgment in the formulation of the numbers that
go into the plan.** In particular, loan officers have discretion to explore with an applicant
alternatives to a plan that was deemed not feasible, but only if the applicant took the
initiative to request that kind of reconsideration.® Loan officers were instructed to only

consider "realistic" alternatives, which by necessity requires subjective judgment on their

#"Direct Loan Program,” op eit.; Radintz Topic 7 depo., p. 24-27, 36-37.

**Radintz Topic 7 depo., p. 11. From 1981 to 1988, the definition of feasibility also required that the
income is also sufficient "to provide for maintenance of the farm and the farm assets" {Radintz Topic 7
depo., p. 12).

*'Radintz Topic 7 depo., p. 37-42.

3?Radintz Topic 7 depo., p 18.

%*Radintz Topic 7 depo., p. 59-63, 95.

*Radintz Topic 7 depo., p. 70

**Radintz Topic 7 depo., p. 77-83.
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part.*® Moreover, prior to the establishment of the National Appeals Division in 1989,
there was no formal mechanism for an applicant to appeal a finding by the agency that
the plan was not feasible.”’ |
Eligibility and Feasibility Determinations for Loan Servicing

20. To be eligible for loan servicing assistance: (1) the delinquency or financial
distress must be due to circumstances beyond the farmer's control; (2) he or she must
have acted in "good faith" regarding the loan; (3) the farmer must present a plan
containing "reasonable assumptions" that demonstrates an ability to meet family living
and farm operating expenses and service all debts; and (4) the restructured loan must
provide a net recovery to the Federal Government equal to or greater than that which
could be obtained by liquidation or foreclosure.®® The Code of Federal Regulations
specifies specific circumstances that are allowed to be considered in determining whether
circumstances are beyond the control of the farmer, including: unemployment; illness,
injury, or death; natural disasters; and widespread economic factors. Making
determinations on these factors can involve discretion and the exercise of judgment on
the part of the individual deciding about eligibility. For example, unemployment of the
borrower or spouse must be "due to circumstances beyond their control,” and the
economic factors must be "widespread and not limited to an individual case."**
Similarly, determination of whether a borrower has operated in good faith in attempting

to meet the obligations of current or prior loans involves the exercise of judgment.*®

Radintz Topic 7, depo., p. 91-92, 123.

TRadintz Topic 7 depo., p. 72-73.

®Rowe Topic 6 depo., Exhibit 2, 7 UCS 2001 Article 7, "Debt Restructuring and Loan Servicing," p. 1.
¥CFR Article 1951.909, 7 CFR Ch, XVTI (1-1-05 Edition), p. 124-125 (Exh. 3 to Rowe Topic 6 depo.).
®Cooksie Topic 2 depo., p. 89-91, 110-114,
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21. The standards for determining feasibility of applications for loan servicing
are identical to those for applications for direct loans.*' The elements of discretion and
subjectivity in loan feasibility determinations are evident as well in the process for

determining feasibility in applications for servicing.*

SOCIAL SCIENCE RESEARCH ON STEREOTYPES, SUBJECTIVITY, AND
DISCRETION
Stereotypes and Bias in Decision Making

22. A stereotype is a set of beliefs that links personal traits of individuals to

specific social groups.43 The association of such traits as "assertive” and "rational” with
the category male, "nurturing" and "emotional” with the category female, "violent" and

"hostile" with the category African American, and "gang-banger" and "macho" with

Latino, are examples of stereotypes. 44 In the process of stereotyping, the generalized
beliefs about the group are applied to individual members of the group; the impressions

and evaluations we form of individuals of the stereotyped group are biased to conform to

“Rowe Topic 7 depo., p. 13-14.

“Rowe Topic 7 depo., p. 21-28, 31-32, 45, 63-65.

“8. L. Gaertner and J. F. Dovidio, "Understanding and Addressing Contemporary Racism: From Aversive
Racism to the Common Ingroup Identity Model," Jourral of Social Issues, Vol. 61, 2005, p. 615-639; S. T,
Fiske, A. J. C. Cuddy, P. Glick, and J. Xu, "A Model of (Often Mixed) Stereotype Content; Competence
and Warmth Respectively Follow from Perceived Status and Competition," Jowrnal of Personality and
Social Psychology, Vol. 82, 2002, p. 878-902; 1. F. Dovidio, J. C. Bringham, B, T. Johnson, and S. L.
Gaertner, "Stereotyping, Prejudice, and Discrimination: Another Look," p. 276-319 in Stereotypes and
Stereotyping, edited by C. N. MacRae, C, Stangor, and M. Hewstone, Guilford Press, 1996; D. F. Mackie,
D. L. Mamilton, J. Susskind, and F. Roselli, "Social Psychological Foundations of Stereotype Formation,"
p. 41-78 in Stereotypes and Stereotyping, edited by C. N. MacRae, C. Stangor, and M. Hewstone, Guiiford
Press, 1996.

#Pp. G. Devine and A. J. Elliot, "Are Racial Stereotypes Really Fading? The Princeton Trilogy Revisited,”
Personality and Social Psychology Bulletin, " Vol. 21, 1995, p. 1139-1150; and for a review of research see
. 1. Schneider, The Psychology of Stereotyping, Guilford Press, 2004 (Chapter 11, Content of Stereotypes,
at p. 452-466).
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societal stereotypes.”” Social psychological research shows Native Americans are subject
to stereotypes of being "unskilled, uneducated, 'potlatching’ wastrels who are nepotistic,
naive, unable to focus on long-term goals, and generally unable to manage their own

affairs effectively."*®

When stereotypes such as these are allowed to influence social
judgments, decisions about members of minority groups will be based on general beliefs

about the behaviors, traits, and qualities associated with their gender or race/ethnicity

instead of the actual traits of the individuals being judged.47 Applied to the context of
the process of making decisions about FSA loans and loan servicing, when stereotypes
about Native American influence those decisions, Native Americans seeking to
participate in these FSA programs are likely to be viewed as incompetent in business
affairs and less able than whites to develop and execute plans to successfully operate a
family-sized farm.

23. Closely related to the psychological concept of stereotyping is the concept of

outgroup bias. Individuals understand their social worlds in terms of categorical

Schneider, op cit. Also see N. E. Evans, and R. B. Tyler, "Racial Stereotypes: The Contents of Their
Cognitive Representations," Jowrnal of Experimental Social Psychology, Vol. 22, 1986, p, 22-37, 1. F.
Dovidio, J. C. Bringham, B. T. Johnson, and 8. L., Gaertner, op cit,, S. B. Blinder, "Dissonance Persists
Reproduction of Racial Attitudes Among Post-Civil Rights Cohorts of White Americans,” American
Politics Research, Vol. 35, 2007, p. 299-333. For articles and chapters providing reviews of relevant
research in organizational contexts, see L. H. Krieger, "The Contents of our Categories: A Cognitive Bias
Approach to Discrimination and Equal Employment Opportunity," Stanford Law Review, Vol. 47, 1995, p.
1161-248; B, F, Reskin, The Realities of Affirmative Action in Employment, American Sociological
Association, 1998; W. T. Bielby, "Minimizing Workplace Gender and Racial Bias," Contemporary
Sociology, Vol. 29, 2000, p. 120-129; W. T. Bielby, "Promoting Racial Diversity at Work: Challenges and
Solutions," p. 53-88 in Diversity at Work, edited by Arthur P, Brief, Cambridge, 2008,

“Quoted from K. James, W. Wolf, C. Lovato, and S. Byers, "Barriers to Workplace Advancement
Experienced by Native Americans," Cornell University ILR. School, 1994
(http://digitalcommons.ilr.cornell.eduw/key_workplace/123/, retrieved 1/30./09); also see J. E. Trimble,
"Stereotyped Images, American Indians, and Prejudice,” p. 181-202 in Eliminating Racism: Profiles in
Controversy, edited by P. A. Katz and D. A. Taylor, Plenum, 1988,

*"N. Dasgupta, "Implicit Ingroup Favoritism, Outgroup Favoritism, and Their Behavioral Manifestations,"
Social Justice Research, Vol. 17, June 2004, p. 143-169; I, F. Dovidio and S, L. Gaertner, "Sterectypes and
Evaluative Intergroup Bias," p. 167-193 in Affect, Cognition, and Stereotyping, edited by D. M. Mackie and
D. L. Hamilton, Academic Press, 1993; P. G. Devine, "Stereotypes and Prejudice: Their Automatic and
Controlled Components," Journal of Personality and Social Psychology, Vol. 56, 1989,
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distinctions and classify others into ingroups and outgroups. We automatically prefer and
are more trusting of ingroup members (individuals in the same category as ourselves), we
attribute positive attributes to them, and we favor them in allocating rewards. We
devalue and distrust outgroup members, we attribute succgssfui performance by them to
situational factors such as assistance from others or good luck, while we atiribute any
negative performance to personal shortcomings such as lack of ability or talent.*®
Applied to the context of FSA decision making, white loan officers and decision-makers
are likely to consider Native Americans to be members of an "outgroup" especially in
counties where few if any Native Americans serve as elected committee members or are
employed as loan officers.
Discretion and Bias in Decision Making

24. Atissue, then, is whether the decision making context at FSA (and its
predecessor agency) have features that are likely to make decisions about direct loans and
loan servicing vulnerable to stereotyping and outgroup bias. One other area of social

science scholarship is useful for understanding whether this is the case -- research on

B, W. Perdue, J. F. Dovidio, M. B. Gurtman, and R. B. Tyler, "Us and Them: Social Categorization and
the Process of Intergroup Bias," Journal of Personality and Soclal Psychology, Vol. 59, p.1990, 475-486;
R. M, Kramer, “Intergroup Relations and Organizational Dilemmas: The Role of Categorization
Processes," Research in Organizational Behavior, Vol. 13, 1991, p. 191-228; M. B. Brewer and R. I.
Brown, "Intergroup Relations," p. 554-594 in Handbook of Secial Psyehology,Vol. 2 (4th ed ), edited by D.
T. Gilkert, S. T. Fiske, and G. Lindzey, Oxford, 1998; M. B, Brewer, "The Psychology of Prejudice:
Ingroup Love or Outgroup Hate?" Journal of Social Issues, Yol. 55, 1999, p. 429-444; and M. Hewstone,
M. Rubin, and H. Willis, "Intergroup Bias," Annual Review of Psychology, Vol. 53, 2002, p. 575-604. For
reviews and relevant research on attribution bias, see J. K. Swim and L. J. Sanna, "He's Skilled, She's
Lucky: A Meta-Analysis of Observers' Attributes for Women's and Men's Successes and Failures,"
Personality and Social Psychology Bulletin, Vol. 22, 1996, p. 507-519; S. T. Fiske and S. E. Taylor, Social
Cognition, Second Edition, McGraw-Hill, 1991, Chapter 3; M. Hewstone, "The 'Ultimate Attribution
Error'? A Review of the Literature on Intergroup Causal Attribution,” Ewropean Journal of Social
Psychology, Vol. 20, 1990, p. 311-335. For studies of attribution bias in organizational contexts, see J. H.
Greenhaus and S. Parasuraman, "Job Performance Attributions and Career Advancement Prospects: An
Examination of Gender and Race Effects,” Organizational Behavior and Human Decision Processes, Vol
55, 1991, p. 273-297; M. Igbaria and J. Baroudi, "The Impact of Job Performance Evaluations on Career
Advancement Prospects: An Examination of Gender Differences in the IS Workplace, Management
Information Systems Quarterly, Vol. 19, 1993, p, 107-123
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discretion in making decisions about members of minority groups or outgroups. This
research shows that stereotypes and outgroup bias are especially likely to affect decisions
about minorities when the criteria used to make decisions are vague and ambiguous and

when decision-makers have substantial discretion about which criteria to use and how to

weigh them.49 This research demonstrates that substantial discretion in assessing and
weighing evaluative criteria invites bias. Indeed, in a highly discretionary system with
limited monitoring, even objective factors can be evaluated in a way that leads towards
favoritism to the majority group and discrimination against those in the minority, For
example, social psychologists Samuel Gaertner and John Dovidio have conducted
rescarch showing that when white evaluators have discretion in how to weigh evaluative
criteria, they tend to do so selectively, in a way that biases outcomes against African
American ratees and favors whites. In one part of their study, participants were told they
were assisting a university in making admission decisions, and they were given
information on factors such as test scores and high school grades for (hypothetical)
African American and white applicants. When applicants were strong on one dimension
and weak on the other, raters tended to give the stronger dimension a greater weight for

white applicants and the weaker one a greater weight for African American applicants.”

* On bias and the exercise of discretion, see G. Hodson, G., J. F. Dovidio and S. L. Gaertner, "Processes in
Racial Discrimination: Differential Weighting of Conflicting Information," Persorality and Social
Psyehology Bulletin, Vol. 28, 2002, p. 460-471; M. 1. Norton, J. A. Vandelle, and J. M. Darley, "Casuistry
and Social Category Bias," Journal of Personality and Social Psychology, Vol, 87, 2004, p. 817-831; 8. L.
Gaertner, 1. F. Dovidio, J. Nier, G, Hodson, and M., A. Houlette, "Aversive Racism: Bias Without
Intention," p. 377-393 in Handbook on Employment Discrimination Research: Rights and Realities, edited
by R. L. Nelson and L. B. Neilson, Kluwar Academic Press, 2005; and E. L. Uhlmann and G. L. Cohen,
"Constructed Criteria: Redefining Merit to Justify Discrimination,” Psychological Science, Vol. 16, 2008,
p. 474-480; 8. T. Fiske and T. L. Lee, "Stereotypes and Prejudice Create Workplace Discrimination,” p. 13-
52 in Diversity at Work, edited by A. P. Brief, Cambridge, 2008.

G. Hodson, G., J. F. Dovidio and S. L. Gaertner, "Processes in Racial Discrimination; Differential
Weighting of Conflicting Information,” Personality and Social Psychology Bulletin, Vol. 28, 2002, p. 460-
471,
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In other words, they exercised their discretion in a way that denied African Americans
access to a valued resource. The authors summarize their findings as follows:

White college participants (whom, relative to the general population may be

regarded as generally moderate to low prejudiced...), give White candidates the

"benefit of the doubt,” a benefit they do not extend to Blacks.”*

25. In a study of gender bias with a similar experimental design, Eric Uhlmann
and Geoffrey Cohen found that when given discretion on defining and weighing
qualifications, evaluatofs redefined criteria of success so that men were assigned to
stereotypically male jobs and females were assigned to stereotypically female jobs.*
They concluded (p. 474) that "even without ambiguity in applicants’ credentials, the
criteria used to as.sess merit can be defined flexibly in a manner congenial to the
idiosyncratic strengths of applicants who belong to desired groups." By acting in this
way, decision-makers can justify biased decisions by appealing to seemingly "objective”
criteria. Uhlmann and Cohen conclude their study by linking it to the research of
Gaertner and Dovidio described above, noting (p. 479) that it "dovetails with work on
aversive racism in suggesting that prejudice often expresses itself in rationalizable
ways..." In sum, this body of research demonstrates that discretion in the definition and
weighing of evaluative criteria, even with regard to ostensibly objective criteria,
contributes to bias, and it often does so in a way that allows decision-makers to justify to

themselves and to others that their actions are fair and nondiscriminatory.

513, 1. Gaertner, J. F. Dovidio, J. Nier, G. Hodson, and M. A. Houlette, "Aversive Racism: Bias Without
Intention,” p. 377-393 in Handbook on Employment Discrimination Research: Rights and Realities, edited
by R. L. Nelson and L. B, Neilson, Kluwar Academic Press, 2003 (internal citation omitted, quotation on p.
384); G. Hodson, J. F. Dovidio, and S. L. Gaertner, "Processes in Racial Discrimination: Differential
Weighting of Conflicting Information,” Personality and Social Psychology Bulletin, Vol. 28, 2002, p, 460~
471. ’

52B, L. Uhlmann and G. L. Cohen, "Constructed Criteria: Redefining Merit to Justify Discrimination,”
Psychological Science, Vol. 16, 2005, p. 474-480,
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26. By design, experimental studies like those described above employ
methodologies that compare how individuals from different groups (e.g. male versus
female, African American versus white) who are otherwise similar are evaluated under
identical, experimentally controlled, circumstances (e.g. a hypothetical college
admissions or job assignment decision). This kind of "but for” comparison (of two
individuals who are identical "but for" race or sex, which one is treated less favorably) is
required to obtain a quantitative measure of the degree of bias. However, this does not
imply that the findings only pertain to contexts in which decision-makers are deciding
who among a group of individuals will be evaluated most favorably (as in a promotion or
hiring decision in an employment context). The research is equally applicable to contexts
in which a decision maker is making an evaluation of a single individual (such as an
applicant for a loan or loan servicing).” Indeed, the kind of "rationalizable prejudice”
described by Gaertner and Dovidio, in which the decision maker makes a biased decision
while projecting the appearance of fairness, is more likely to occur in a context in which
the decision maker is nof making an explicit comparative assessment of individuals who
differ by race or gender. When making a decision that is adverse towards a single
minority applicant, the decision maker does not need to confront or reflect on the fact that

he or she might have made a different decision if the applicant was not a minority.

*With regard to research on stereotyping in lending, see M. Fay and L. Williams, "Sex of Applicant and
the Availability of Business 'Start-Up’ Finance," Australian Journal of Management, Vol. 16, 1991, p. 65-
3.
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SUBJECTIVITY AND DISCRETION IN THE PROCESS FOR MAKING
DECISIONS ABOUT DIRECT LOANS AND LOAN SERVICING AT FSA
CREATES VULNERABILITY TO BIAS

27. As noted above, Native Americans are at risk of being stereotyped as naive,
dependent, and unskilled -~ in effect, they can be subject to a stereotype that defines them
as unable and unlikely to succeed at the business aspects of farming. And, in interacting
in organizational contexts where few Native Americans hold decision-making roles or
positions of authority they are at risk of being defined as an "outgroup.” The research I
described above indicates that stereotyping and outgroup bias are likely to be
consequential when criteria for making decisions are subjective or discretionary.
Although there have been some significant changes over the period from 1981 to the
present in the criteria for making decisions about direct loans and loan servicing and the
processes used to make those decisions, there has been and continues to be considerable
subjectivity and discretion in FSA's practices regarding eligibility and feasibility
decisions for direct loan applications and feasibility decisions for loan processing.

28. Above [ described how those who make decisions about an applicant's
eligibility for a direct loan make numerous "judgment calls," such as what aspects of an
applicant's experience constitutes evidence of appropriate training and experience,
whether the applicant has the personality traits to be a successful farmer, and how likely
it is the applicant will be successful if he or she receives a loan from FSA (or its
predecessor agency). Absent unambiguous criteria and effective monitoring and
oversight, the exercise of judgment and discretion is likely to be done in a way that rarely

gives the benefit of the doubt to Native Americans and more likely errs in the opposite
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direction. And in the era when county commitiee members were charged with relying on
"personal knowledge" in assessing who would be eligible to receive direct loans from
FSA, Native American outsiders are likely to have been disadvantaged by ingroup
favoritism (committée members relying on "personal knowledge" to favor those with
whom they had personal connections) as well as outgroup bias. Indeed, if officials in the
county office hold the belief that Native American farmers who have encountered
financial difficulties are poor prospects for success they may be inclined to discourage
Native Americans from even applying to the direct loan program (or they may provide
less encouragement to them than they would provide to white farmers with similar
financial circumstances).

29. Above I noted that social psychological research shows that poor
performance by an outgroup member is likely to be attributed to personal shortcomings,
while poor performance by a member of the ingroup is often attributed to external factors
beyond their control. Eligibility decisions about loan servicing, which require a
determination that the economic troubles of borrower are due to factors beyond his or her
control are vulnerable to this kind of attribution bias. The same kind of attribution bias
can affect determination of whether a borrower acted in "bad faith,” which could be
viewed as a character trait common in a minority group that is stereotyped as ill equipped
to deal with financial and business affairs.

30. As described above, the business plan that becomes the basis for the
feasibility decision for both direct loans and loan servicing is the outcome of an
interactive process between the loan officer and the applicant. Loan officers who are

mindful of the time and energy they have to devote to this task and who are influenced by
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the stereotype that Native Americans are bad business risks may decide (rationally, in
their view) to provide less technical assistance to Native American applicants than to
white applicants who they view as having a greater chance of success. For the same
reason, in exercising judgment and discretion in developing the numbers that go into the
business plan, loan officers have little incentive to give the benefit of the doubt to
members of a group that they believe is less likely to succeed; what is viewed as
appropriate assistance to a white farmer in order to make his or her plan viable may be
viewed as an "unrealistic" scenario for a Native American farmer who faces similar
difficulties,

31. Relying on social science research on stereotyping and outgroup bias, I have
identified features of the decision making process at FSA and the predecessor agency that
are vulnerable to bias. The 1998 FSA report, 4 Qualitative Study of Civil Rights
Implications in Farm Loan Program Administration ("Qualitative Study"), identified nine

areas of FSA policy and practice through which "discrimination could oceur,"™*

and
many of them are the same features that I have identified based on the implications of
social science literature on stereotyping and outgroup bias. (The Qualitative Study also
identified twenty-four other factors that could contribute to perceptions of discrimination
by those seeking to participate in the Farm Loan Program.) Because of a long history of
a high incidence of discrimination complaints against the USDA's Farm Loan Program,

FSA's Director of Civil Rights and Small Business Utilization Staff was charged with

conducting a study to determine "the causes of complaints so that FSA can pursue
g Y p p

**United States Department of Agriculture, Farm Services Agency, Civil Rights and Small Business
Utilization Staff, 4 Qualitative Study of Civil Rights Implications in Farm Loan Program Administration,
1997, p. 21 (hereafter cited as "Qualitative Study™”).
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constructive and methodical actions to address the conditions which cause complaints."’
The Qualitative Study reports the findings of the team of USDA employees that met three
times during 1998.

32. The first of the nine factors identified as providing the "opportunity to
willfully discriminate” was "subjectivity and personal judgment"” in such areas as the
determination of "family-sized farm," and calculations used for the farm business plan
which "could be manipulated to adversely affect the outcome of a request."*® As the
research I described above shows, it does not require willful manipulation for this kind of
subjectivity to lead to adverse outcomes for Native Americans due to stereotyping and
outgroup bias. Stereotyping was identified specifically as a separate mechanism through
which discrimination could occur, through such actions as discouraging minority or
female applicants "due to their beliefs that people of that minority cannot be successful,”
again consistent with the scientific research I have summarized above.”” Directly related
to the issue of discrimination in feasibility determinations in direct loans and loan
servicing, the Qualitative Study identified "éubjectivity in data usage for loan making" as
another potential source of bias. The report stated:

FLP regulations permit and in some situations indirectly require subjective

interpretations of data. This feature of FLP may be constructed to permit

discriminatory actions by allowing farm loan personnel to make decisions or use
regulations in a manner to favor one borrower or harm another in the loan making
or loan servicing process. The team noted that the loan officer could manipulate
several items on the FHP to effectuate discriminatory actions.”

Again, this is precisely the kind of subjectivity and discretion that scientific research

shows is vulnerable to stereotyping and outgroup bias. And again, that research shows

FQualitative Study, p. 4-5, 11-13, quoted at p. 4.
**Qualitative Study, p. 22.

“TQualitative Study, p. 23, 42.

*Qualitative study, p. 24. Also see p. 40.
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that these kind of decision making practices can create outcomes adverse to Native
Americans without any deliberate and willful effort by a loan officer to manipulate items

on a business plan.

MONITORING AND OVERSIGHT OF DECISIONS ABOUT DIRECT LOANS
AND LOAN SERVICING AT FSA IS INADEQUATE FOR MINIMIZING BIAS
33. Research studies show that the effects of stereotypes, in-group favoritism and
out-group bias on evaluative judgments can be minimized when decision-makers know
that they will be held accountable for the process and criteria used to make decisions, for
the accuracy of the information upon which the decisions are based, and for the
consequences their actions have for the organization's goals in the area of
nondiscrimination and equal opportunity.” In short, effective monitoring, oversight, and
accountability is essential for bias-free decision making. In this section I examine

whether the monitoring and oversight structures and processes available to the USDA and

B. F. Reskin and D. B. McBrier, "Why Not Ascription? Organizations' Employment of Male and Female
Managers," American Sociological Review, Vol, 65, 2000, p. 210-233; M. Elvira and M. E. Graham, "Not
Just a Formality: Pay System Formalization and Sex-Related Earnings Effects,” Organization Science,
Vol. 13, 2002, p. 601-617; 8. T. Fiske, M. Lin, and S. L. Neuberg, "The Continzum Model: Ten Years
Later," p. 231-54 in Dual Process Theories in Social Psychology, edited by S. Chaiken and Y, Trope,
Guilford Press, 1999; T. E. Nelson, M. Acker and M., Manis, "Irrepressible Stereotypes,” Journal of
Experimental Social Psychology, Vol. 32, 1996, p. 13-38; 1. L. Eberhardt and S. T. Fiske, "Motivating
Individuals to Change: What Is a Target to Do?" p. 369-4135 in Stereotypes and Stereotyping, edited by C.
N. MacRae, C. Stangor, and M. Hewstone, Guilford Press, 1996; A, M. Konrad and F. Linnehan,
"Formalized HRM Structures: Coordinating Equal Employment Opportunity or Concealing Organizational
Practices?" Academy of Maragemeni Journal, Vol, 38, 1995, p. 787-829; T, F, Pettigrew and J. Martin,
"Shaping the Organizational Context for Black American Inclusion," Jowrnal of Social Issues, Vol. 43,
1987, p. 41-78; G. R, Salancik and J. Pfeffer, "Uncertainty, Secrecy, and the Choice of Similar Others,”
Social Psychology, Vol. 41, 1978, p. 246-55; C. T. Schreiber, K. F. Price, and A, Morrison, "Workforce
Diversity and the Glass Ceiling: Practices, Barriers, Possibilities," Human Resource Planning, Vol. 16,
1993, p. 51-69; P. E. Tetlock, "Accountability: The Neglected Social Context of Judgment and Choice," p.
297-332 in Research in Organizational Behavior, Vol. 7, edited by L. L. Cummings and B. M. Staw, Jai
Press, 1985; P. E. Tetlock and 1. I. Kim, "Accountability and Judgment Processes in a Personality
Prediction Task," Jowrnal of Personality and Social Psychology, Vol. 52, 1987, p. 700-709; Bielby, 2000,
op cit.
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FSA (and its predecessor agency) were used in ways that the social science research cited
above shows is effective for minimizing bias.

34. The USDA, FmHA, and FSA have had three kinds of structures and
processes in place with potential for effective oversight over farm loan programs. First,
they have (or had) audit systems for reviewing county offices' general compliance with
rules and regulations for making direct loans and for providing loan servicing. These
systems could be used to assess subjectivity and discretion in the assessment and
application of eligibility and feasibility criteria. Second, they have (or had) civil rights
compliance processes that can monitor county offices’ policies and practices specifically
for their potential discriminatory impact on applicants for direct loans and loan servicing.
Third, they have (or had) the ability to assess disparities by race in the rates of
participation of Native Americans and whites (and other race/ethnic groups) in direct
loans and loan servicing.

35, Audits and civil rights compliance reviews have the potential to be effective
monitoring mechanisms for two reasons. First, they can require that the audited agency
develop an action plan to remedy deficiencies. Second, they can subject the agency to
continued monitoring in order to assess progress in implementation of action plans.

36. Statistical studies of disparities in participation rates can be effective for
monitoring and oversight by: (1) detecting disparities when they exist; (2) determining
whether patterns of unequal outcomes by race are idiosyncratic and due to localized
factors or are systemic in nature; and (3) providing a means for evaluating over time

whether policy interventions designed to reduce bias are having their intended effect.



25

Audits and Reviews of County Offices’ General Compliance with Rules and
Regulations

37. From the 1970s to the mid-1980s, the USDA's Office of Inspector General
("OIG™) did audits of county offices on a five-year cycle (i.e. about 20% of the offices
were audited annually, and each office was audited approximately once every five
years).® These audits covered all aspects of county operations, including but not
focusing exclusively or primarily on civil rights.”’ The results of the county audits were
reported back to the OIG and to the state office, with that office responsible for
addressing any deficiencies that were identified in the audit report. The OIG was
responsible for monitoring implementation.®* However, the reports were not sent to and
were not monitored by either USDA or FmHA national headquarters, 63 and therefore
they were of limited utility for identifying and correcting any systematic vulnerabilities to
bias that might exist throughout the programs for direct farm loans and loan servicing. In
fact, the OIG's program for auditing county offices every five years was discontinued in
1985 or 1986 precisely because they were not having any impact. Theresa Bulla, the
30(b)(6) deponent on this topic testified as follows:

17 Q  The state? Okay.

18 When did the regular county audits

19 that you discussed end?

20 A Inthe mid '80's, '85 to '86.

21 Q Do you know why they ended?

22 A We didn't have impact with those

23 audits compared to other audits we were doing.

24 When you do an audit where you are going to

25 several locations, you can make recommendations
1 to the national office to make changes across the

“Bulla Topic 12 depo., p. 30-31.

®'Bulla Topic 12 depo., p. 36-37, 41.
“Bulla Topic 12 depo., p. 42-44,

“Bulla Topic 12 depo., p. 38, 44-45, 54-56.
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2 board. So, that's why we quit, because there was
3 no impact in doing these county offices. We
4 stopped doing those.™

and she added:

22 Q So, when you say no impact, you mean
23 no national impact?
24 A Right. Right.

25 Q And why wasn't the state/local impact

0061
1 sufficient?
2 A Because you can't make program

3 changes,; when you do a nationwide audit, you can

4 make program changes. ©

38. Similar in design to the OIG audits were FmHA's Coordinated Assessment
Reviews ("CAR"), done until 1995.5 These were reviews of all FmHA programs (not
just farm loans). Like the OIG audits, civil rights was one component of a larger
"coordinated” review, with a civil rights team manually reviewing withdrawn and
rejected applications to determine if they were "processed c:orrectly."67 However, the
main purpose of the CAR review was "to guard against fraud, waste, abuse, and
mismanagement."® CAR reviews were coordinated by an FmHA unit called the
Planning and Analysis Staff. States were reviewed on a three-year rotating Basis. Ina
state being reviewed, CAR teams would visit county offices and do a manual review of a
sampling of files.® The reports for each program area were sent to the relevant state

program administrators, and the state FmHA office was responsible for addressing any

“Bulla Topic 12 depo., p. 59-60.

%Bulla Topic 12 depo., p. 60-61.

%Cooksie Topic 3 depo., p. 32-33.

*"Henry Topic 12 depo., p. 10, 44-45.

%Henry Topic 12 depo., p. 9-10.

¥Cooksie Topic 3 depo., p. 33-35; Henry Topic 12 depo., p. 8-10, 41-44.
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weaknesses identified in the reports. ™ As with the OIG, no report was submitted to
FmHA or USDA national office.”’ In the 1980s, states conducted "Program Review
Assistant" ("PRA™) reviews of local offices every two years, and these were reviews of
county offices’ administrative operations, assessing compliance with agency rules and
regulations, similar to the CAR reviews.”> Like the OIG audits and the CAR reviews,
PRA reports were not submitted to the national FmHA office.”

39. Following the reorganization of FmHA and the establishment of FSA, CAR
reviews were replaced with Nati(;onal Internal Reviews ("NIR") in 1996. NIR reviews
were originally done in three-year rotations and were changed to two-year cycles in
approximately 2000. Like the CARs, the NIR was the primary management tool for
assessing compliance with rules and regulations of the loan making process in the years
immediately following the establishment of FSA.™ Civil rights issues were addressed
only incidentally in NIR reviews. Those reviews had no checklist or protocol for
reviewing participation by women and minorities in Farm Loan Programs.” Unlike the
CARs and PRAs, the NIRs proceeded hierarchically, beginning with a review of files in
state offices, followed by a review in the national office of files from the states, and
concluding with a team from the national office conducting reviews in the field.”® As
with the review systems that precéded it, the NIR report on county offices was submitted

to the state office, which was responsible for implementing any recommended corrective

"Cooksie Topic 3 depo., p. 39-40, 42-43.

"'Cooksie Topic 3 depo., p. 43-44.

Henry Topic 12 depo., p. 19-20, 34; Radintz Topic 7 depo., p. 119-120.

“Henry Topic 12 depo., p. 37-38.

Moooksie Topic 3 depo., p. 52-53, 57-58, 60. Unlike the CARs, which covered all aspects of FmHA's
operations, NIRs are limited to a review of Farm Loan Programs (Cooksie Topic 3 depo., p. 53).
"Cooksie Topic 3 depo., p. 74-75, 77-78.

"Cooksie Topic 3 depo., p. 60-61.
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action. And like the review systems that preceded it, the NIR reviews were not used for
making loan-making policy at the national level.”’

40, In 2006, the National Internal Review process was replaced with the Farm
Loan Program Risk Assessment process. This process reconceptualized the oversight
goal from one of compliance with rules and regulations to one of risk management.
Under the new program, risk analyses of county office and state loan portfolios were
conducted, based on approximately forty risk factors. Risk analyses of loan portfolios are
used to determine which states and county offices are to be subject to on-site reviews,
although each state is required to be reviewed at least once every five years. ™ There is
one risk factor that pertains to loan processing times for women and minorities ("socially
disadvantaged individuals” or "SDAs" as defined by FSA).79 The NIR reviewers "try to
get some sense" of the racial demogfaphics of a county from the U.S. Census of
Agriculture, but there is no quantitative or formal analysis of racial disparities in
participation in Farm Loan Programs.®® As with the CAR, PRA, and NIR reviews, the
reports based on the risk assessments and on-site reviews are submitted to the state office,
which is responsible for monitoring corrective action.®!

41. From the materials I have reviewed, it is clear that none of the county office
monitoring programs -- the OIG audits, the CARs, the PRAs, the NIRs, and the current
system, the Farm Loan Program Risk Assessment process -- attempts to effectively assess

how the specific criteria used to make eligibility and feasibility decisions for direct loans

and loan servicing are applied in practice, and how subjective judgment and discretion is

""Cooksie Topic 3 depo., p. 59-60, 63-65.
"Cooksie Topic 3 depo., p. 811, 13-14, 27-29.
"Cooksie Topic 3 depo, p. 18-20.

®Cooksie Topic 3 depo, p 21-23.

$1Cooksie Topic 3 depo., p. 14-16.
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exercised in the application of those criteria: And with the exception of racial disparities
in loan processing times, none of these monitoring programs attempts to systematically
assess racial disparities in participation in direct loans and loan servicing in order to
identify potential discriminatory barriers. Other oversight programs monitoring
compliance with rules and regulations such as the State Evaluation Reviews of district
and county offices and District Director Oversight Reviews from FmHA era had similar
properties,®” and they too were of limited utility for minimizing stereotyping and
outgfoup bias, for the same reasons.
Civil Rights Compliance Reviews

42. Over the period from 1981 to the present there have been various oversight
and monitoring programs focused exclusively on civil rights issues. Before 1995, in the
FmHA era, the Civil Rights Staff from the agency's national headquarters visited state,
district, and county offices, reviewed loan dockets, case files, and similar information,
and they also reviewed statistical information on county demographics. 8 Similar reviews
were done by Civil Rights Staffs located in state offices. %

43. With the establishment of FSA in 1995, that agency's civil rights staff
became responsible for conducting state management reviews, similar in content and
process to the civil rights compliance reviews of field offices done by FmHA in prior

years,gs Approximately eight to ten states are reviewed each year.®® Results of the

%Henry Topic 12 depo., p. 19-20, 28-31, 36-40.

"Henry Topic 12 depo, p 22-23.

“Henry Topic 12 depo, p 31, 53-56.

Toles Topic 12 depo., p. 17-20, 85-87; Cooksie Topic 1 depo., p. 102-103.
%Toles Topic 12 depo., p. 23-24, 43, 78-79,
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reviews are submitted to the state executive director, who prepares an action plan to
implement recommendations, which are monitored by FSA's Office of Civil Rights.®

44, For at least part of the time since 1995, FSA has been ill-equipped to
undertake civil rights compliance reviews., Because of severe problems in the handling of
civil rights complaints identified in an OIG report, FSA's civil rights staff was placed in
receivership from May through November of 199788 And from approximately 1996 to
1998 or 1999, many of the responsibilities of FSA civil rights office were reassigned to
the USDA's Office of Civil Rights.®® And while states can be selected for review based
in part on the number of complaints, that has not been used as selection factor since 2004.
Instead, the only criterion for selecting states for an FSA civil rights compliance review
has been the time elapsed since the previous review.”

45. Throughout the period from 1981 to the present the USDA retained
responsibility for departmental civil rights compliance reviews.”! These departmental
civil rights compliance reviews, conducted by the USDA's Office of Civil Rights
Enforcement, are similar to FmHA reviews of county offices and to FSA state
management reviews.”” States have been selected for review on the basis of the rate of

minority participation in loan programs and the level of complaints about those

progmm.93 The state agency responsible for the offices being reviewed was held

¥Toles Topic 12 depo., p. 88-93.

%Qualitative Study, p. 13-14.

¥Cooksie Topic 1 depo., p. 104-106.

“Toles Topic 12 depo., p. 21-22, 24-25, 30-34, 79-82.

*'Toles Topic 12 depo., p. 21.

"Toles Topic 12 depo., p 85-87; Woodley-Jones Topic 12 depo., p. 22-25.

“Woodley-Jones Topic 12 depo., p. 37-39. This testimony pertains to the period prior to 1995. Mr, Toles,
who testified on departmental compliance reviews since then, was unaware of how states were selected
(Toles Topic 12 depo., p. 44-45),
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responsible for implementing the recommendations, with monitoring by the USDA's
Office of Civil Rights Enforcement.”*

46. The USDA's office in charge of civil rights compliance reviews has had
serious problems since at least the mid-1990s. Lloyd E. Wright, who served as Director
of the USDA's Office of Civil Rights from March 1997 to Méy 1997 stated in a
declaration that at the time he assumed the position, the Office had not conducted a
compliance review in three years.” Rosalind Gray, who assumed the position of Director
in July of 1998, stated in a declaration that when she began the Office was "in a state of
confusion and disorder."” According to Johnny Toles, who served as director of the
compliance division of USDA's Office of Civil Rights for approximately one year in
2000 and 2001 (and is curreﬁtly director of FSA's Office of Civil Rights), the office was
unstaffed when he began and did no compliance reviews during his tenure.”’ Mr. Toles
also testified that he was aware of just one USDA civil rights compliance review
conducted since 2001, for the state of Texas, and as of the date of his deposition, April
24, 2008, the report from that review had not yet been finalized.”® And a USDA OIG
audit report published in 2005 noted that the department's Office of Civil Rights had not
conducted a compliance review in over five years, because almost all of the office’s

resources were allocated to addressing the backlog of civil rights complaints. In short,

*Toles Topic 12 depo., p. 46-53, 59-61, 66-68, 70-72; Department Policy for Program Compliance
Review, Departmental Regulation 4330-1, U.S. Department of Agriculture, dated June 27, 1986 (Exhibit 3
to Toles Topic 12 depo.); Woodley-Jones Topic 12 depo., p. 30-33. The testimony of Ms. Woodley-Jlones
is somewhat ambiguous because Ms. Woodley-Jones was responding to questions about a departmental
compliance review of the FmHA national office, not of county offices in a state selected for a compliance
review,

*Declaration of Lloyd E. Wright, June 4, 2004,

%Peclaration of Rosalind Gray, April 6, 2002.

“"Toles Topic 12 depo., p. 1415, 44.

*Toles Topic 12 depo., p. 62-65. The Texas review was requested by the OIG based on the results of an
audit (Toles Topic 12 depo., p. 64).



32

the evidence I have reviewed indicates that the USDA's Office of Civil Rights
compliance review process was ineffective and practically nonexistent for much if not all
of the period from 1994 to the present.”

Analyses of Participation Rates

47. The materials I have reviewed indicate that since 1981 there have been just
two multi-state statistical studies of disparities by race in participation rates in FmHA or
FSA loan programs: one in 1997 and a follow-up in 2005."% The first, in 1997, was part
of a larger study by the Department's Office of Inspector General of problems with the
USDA's efforts in responding to discrimination complaints. The OIG staft compiled
statistical information on minority versus nonminority participation in FSA farm loan
programs from offices in eleven states. A report issued in September 1997, "Minority
Participation in Farm Service Agency's Farm Loan Programs - Phase II" ("Phase II
Report") included statistical comparisons by minority versus nonminority status of
approved applications for direct farm loans, direct loan borrowers, delinquency rates,
loan servicing, and loan processing times.'"

48. Eight years later, in November 2005, the Department OIG issued the report
from a follow-up study which included comparable tabulations of statistical disparities by
minority status, based on data compiled from offices in five states.™ No other statistical
disparity reporf was conducted by OIG between 1997 and 2005, there have been none

since, and there are no plans to do a similar kind of statistical analysis in the future

*U.S. Department of Agriculture Office of Inspector General, Southeast Region, Audit Report: Minority
Participation in Farm Service Agency's Programs, September, 1997, p. ii-iii.

03ylla Topic 12 depo., p. 29-30, 60-61, 68-71. '

'Bulla Topic 12 depo., p. 48-49, 68. Selected pages of the Phase II Report are included as Exhibit 3 of
Ms. Bulla's deposition. At my request, counsel for plaintiffs provided me with the full report as well as the
full 2005 report cited below.

1921.S. Department of Agriculture Office of Inspector General, Southeast Region, Audit Report: Minority
Participation in Farm Service Agency's Programs, November, 2005; Bulla Topic 12 depo., p. 50-51.
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because no one at the OIG national office or in the field has suggested it.'® In short,
there is no ongoing analysis for analyzing statistical patterns across the U. 8. and over
time in disparities between Native Americans and whites or between nonminorities and
minorities in participation in direct loans, loan servicing, delinquency rates, loan
processing times, or related issues. The two national-level reports that have been done
were produced incidentally as part of larger audit investigations into the USDA's
problems in processing and responding to complaints of discrimination by FSA.

The Capabilities of FSA, FmHA, and USDA Could Have Been Used fo Effectively
Monitor and Minimize Bias Against Native American Farmers

49, Based on the research I cite above in paragraphs 22 through 25 and in
paragraph 33, social scientists who study how to control racial bias in organizational
decision making understand that to minimize bias an organization needs to: (1) measure
and monitor patterns of racial disparities; (2) understand the reasons why those disparities
exist; (3) put in place corrective measures; and (4) monitor the impact of corrective
interventions on both decision-making practice and on racial disparities in decision
outcomes in order to make sure the interventions are having the intended effect.

50. The USDA and FSA have the means to establish meaningful monitoring,
accountability, and oversight over the process used to make decisions about applications
for direct loans and loan servicing consistent with the principles articulated in the
previous paragraph, but it chooses not to use them. At the department and agency level
the USDA has the capacity to conduct audits of general compliance with rules and
regulations governing decision-making about direct loans and loan servicing, to demand

action plans from the agency in order to remedy deficiencies, and to monitor

"“Bulla Topic 12 depo., p. 71-75.
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implementation. The materials I have reviewed indicate that the USDA and FSA have
‘never us.ed that capacity to analyze potential discrimination due to the biased exercise of
judgment and discretion and to remedy vulnerabilities to bias. To do so requires
understanding where subjectivity and discretion can be eliminated or sharply curtailed.
Just as important, it requires acknowledging which elements of the decision-making
process require the exercise of professional judgment, and auditing in the field how it is
exercised, not just determining whether officials are complying with official rules and
regulations.

51. The USDA and FSA have the capacity to conduct on-going nationwide
| statistical monitoring of racial disparities in direct loan approvals, servicing, processing
time, and foreclosure rates. However, except for a one-time study and follow-up
incidental to a study of the processing discrimination complaints against FSA, it has not
used its capacity for such studies that would likely prove indispensable in identifying and
remedying vulnerabilities to discrimination. An effective program would integrate the
ongoing monitoring of disparities into FSA's existing risk assessment process. Indicators
of risk to the nondiscriminatory provision of farm loan program services can be
incorporated into the systems currently being used to regularly assess the financial risks
of loan portfolios at the state and local level.

52. From a "macro” perspective, ongoing statistical monitoring of civil rights
risks can identify where threats to the nondiscriminatory provision of services to minority
constituencies are likely to be occurring. From a "micro” perspective, the results of field-
level auditing can be used to obtain a fine-grained understanding of how to improve the

exercise of professional judgment in making decisions about loans and loan servicing.
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Together, the results of macro-level monitoring of civil rights risks with micro-level
monitoring of how professional judgment is exercised in the field can be used to identify
deficiencies in the decision-making process, to develop remedies, to establish
accountability at the local, regional and headquarters level, and to assess progress in

implementing action plans.

CONCLUSION

53. In this report I have reviewed materials relating to the criteria and processes
used to make decisions about direct loans and loan servicing in order to determine
whether they are likely to be vulnerable to bias towards Native Americans. I have
determined that there are highly subjective and discretionary aspects fo the process and
criteria used for decisions about direct loans and loan servicing. 1 have determined that
while the USDA and FSA have the capacity to implement meaningful monitoring,
oversight, and accountability, they have chosen not to do so in any sustained, systematic
way (and the same was true for FmHA). I have summarized the social science literature
that ekplains the circumstances under which subjective and discretionary decision-
making is vulnerable to bias. I have briefly reviewed social science research on
stereotypes about Native Americans and have explained_ how those stereotypes are
relevant to decisions about farm credit. In my opinion, social science reseax;ch on
stereotyping and outgroup bias provides a basis for concluding that subjectivity and
discretion in the process for making direct loans and lean servicing and lack of effective
monitoring and oversight introduces a substantial degree of vulnerability to bias against

Native Americans. That research also provides a basis for concluding that this need not
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be the case. The auditing and monitoring capabilities of the USDA and FSA could have
been and can be developed in a way that incorporates the identification, understanding,
and management of civil rights risks into the increasingly sophisticated systems that the

FSA uses to manage financial risks.
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