UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
SOUTHERN DIVISION

VICTORIA CAREY, MARIE BURRIS,
MICHAEL KISER, and BRENT NIX,
individually and on behalf of all others
similarly situated,

Case No.: 7:17-CV-00189-D
Case No.: 7:17-CV-00197-D
Case No.: 7:17-CV-00201-D

Plaintiffs,
V.
E.l. DUPONT de NEMOURS AND
COMPANY and THE CHEMOURS
COMPANY FC, LLC,

Defendants.

CAPE FEAR PUBLIC UTILITY
AUTHORITY,

Case No.: 7:17-CV-00195-D
Plaintiff,

V.

THE CHEMOURS COMPANY FC, LLC,
etal.,

Defendants.

BRUNSWICK COUNTY, a
governmental entity,
Case No.: 7:17-CV-00209-D
Plaintiff,
V.
DOWDUPONT, INC,, et al.,

Defendants.
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PLAINTIFES’ JOINT RESPONSE IN OPPOSITION TO DEFENDANTS’ SECOND
SUPPLEMENTAL MEMORANDUM REGARDING PLAINTIFFS’ REQUEST
FOR EXPEDITED DISCOVERY

The above-captioned Plaintiffs submit their Opposition to Defendants” Motion for Leave
to File Second Supplemental Memorandum Regarding Plaintiffs’ Request for Expedited
Discovery. See ECF No. 59. Defendants’ motion is baseless and should be denied under Federal
Rule of Civil Procedure 11(b)(1) as an impermissible attempt to delay these proceedings. In their
motion, Defendants argue that “new circumstances”—i.e., Cape Fear Public Utility Authority’s
(“CFPUA”) submission of a public report to the North Carolina General Assembly—undercuts
Plaintiffs’ rationale for expedited discovery. Id. at 3. Nothing could be further from the truth.

First, the research summarized in CFPUA’s report is hardly “new.” As Defendants
acknowledge in their own motion, CFPUA discussed the very research described in its final
report at the January 4, 2018 hearing: “[W]e are now in the process of spending our own money,
money the legislature has provided to Cape Fear to engage UNC Wilmington to study the water
intake [...] [and] how to remove these [perfluorinated compounds].” Jan. 4, 2018, Hrg. Tr. at
10:20-11:7; see Defendants’ Proposed Memorandum, ECF No. 59-2 at 2. CFPUA’s submission
of the results of that ongoing analysis—of which Defendants have been aware since at least the
January 2018 hearing—does not constitute a “new circumstance[]” warranting supplementation.

Second, the report in no way undermines Plaintiffs’ rationale for expedited discovery.
CFPUA'’s partial success in reverse engineering some of the contents of Defendants’ discharges
from the intake of CFPUA’s water treatment plant hardly allays Plaintiffs’ need to test
Defendants’ discharges before they are diluted. As Plaintiffs explained in their Motion for
Expedited Discovery—and as DuPont itself has conceded—any dilution of wastewater impedes

the detection of fluorinated constituents. See Mot. for Expedited Discovery, ECF No. 35, at 4;
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ECF No. 35-2, at 2 (April, 23, 2002, Letter from DuPont to N.C. Division of Water Quality,
stating that dilution causes perfluorinated compounds to drop below detectable levels). Only by
sampling Defendants’ wastewater at the source will Plaintiffs be able to determine the full array
of pollutants generated by Defendants’ manufacturing processes, and develop authentic
standards of measurement for each. Moreover, as a recent Report to the Environmental Review
Commission from UNC Wilmington demonstrates, this research is uncovering perfluorinated
compounds in the river not previously disclosed by Defendants and not previously detected in
sediments and thus not specifically targeted for identification. See Exhibit 1, Report to the
Environmental Review Commission from the University of North Carolina at Wilmington
Regarding the Implementation of Section 20(a)(2) of House Bill 56 (S.L. 2017-209), at 11 Figure
3 (showing PFAS compounds detected through non-targeted analysis). Plaintiffs need access to
the Chemours plant to determine what other perfluorinated compounds are being released from
the plant.

Third, Defendants’ offer to provide standards of measurement for three perfluorinated
chemicals—only made after CFPUA was able to identify those chemicals through UNC
Wilmington’s efforts—underscores the extent of Defendants’ dilatory tactics. One of the first
steps CFPUA took in response to the discovery of GenX in the Cape Fear River was to request
from Chemours both the identity of perfluorinated chemicals generated by Defendants, and “all
testing methods known to Chemours or DuPont” for identifying them. See ECF No. 35-6, at 1
(June 27, 2017 Letter from CFPUA to Chemours). Defendants refused to provide the requested
information at the time. Nearly ten months later, Defendants have now offered to provide the
testing methods for just three perfluorinated chemicals—of “dozens or hundreds” in their

effluent (ECF No. 35-2, at 1)—that CFPUA has been able to identify. Defendants’
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obstructionism should not be mistaken for cooperation. Their motion is yet another transparent
attempt to impede Plaintiffs’ identification of the toxic perfluorinated chemicals Defendants have
released to the environment over decades.

Fourth, Defendants’ representations in their motion reinforce Plaintiffs’ concern about
spoliation. In protesting that current wastewater samples will not be representative of the
wastewater discharged before June 2017, Defendants admit that they have made “changes in the
plant operations” that, in their view, have altered the composition of their wastewater.
Defendants’ Mem., ECF No. 59-2, at 6. Plaintiffs identified this very issue in their initial motion,
noting that expedited discovery will help guard “against . . . spoliation concerns” if Defendants
“alter, indefinitely suspend, or terminate certain manufacturing processes.” Mot. for Expedited
Discovery, ECF No. 35, at 4-5. Whether Defendants’ argument has any merit may be debated at
a later stage—what matters now is that Plaintiffs be given access to current wastewater streams
before any further changes are made to Defendants’ plant.

At bottom, Defendants’ claim that CFPUA’s Final Report renders Plaintiffs’ request less
urgent is disingenuous and another attempt to delay Plaintiffs” access to Defendants’ discharged
wastewater. See Fed. R. Civ. P. 11(b)(1) (no pleading should be filed if its purpose is to “cause
unnecessary delay”). Accordingly, Defendants’ motion to submit their second supplemental

memorandum should be rejected.?

! Plaintiffs also note that under Local Rules 7.1(g)(2) and 26.1(d), Defendants are not permitted
to file a reply to their motion, and with the submission of this response Defendants’ motion is
now ripe.

4
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Dated: April 13, 2018

/s/Theodore J. Leopold

Theodore J. Leopold

COHEN MILSTEIN SELLERS
& TOLL PLLC

2925 PGA Boulevard

Suite 220

Palm Beach Gardens, FL 33410
(561) 515-1400 Telephone

(561) 515-1401 Facsimile
tleopold@cohenmilstein.com

[s/Jay Chaudhuri

Jay Chaudhuri

N.C. Bar No. 27747

COHEN MILSTEIN SELLERS
& TOLL PLLC

150 Fayetteville St.

Suite 980

Raleigh, NC 27601

(919) 890-0560 Telephone
(919) 890-0567 Facsimile

jchaudhuri@cohenmilstein.com

/s/Andrew Whiteman
Andrew Whiteman

N.C. Bar No. 9523
WHITEMAN LAW FIRM
5400 Glenwood Ave.

Suite 225

Raleigh, NC 27612

(919) 571-8300 Telephone
(919) 571-1004 Facsimile
aow@whiteman-law.com

S. Douglas Bunch

Douglas J. McNamara

Jamie Bowers

Alison Deich

COHEN MILSTEIN SELLERS
& TOLL PLLC

1100 New York Ave., N.W.

Suite 500
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Respectfully submitted,

/sl Joseph A. Ponzi

Joseph A. Ponzi

N.C. Bar No. 36999

George W. House

N.C. Bar No. 7426

William P.H. Cary

N.C. Bar No. 7651

V. Randall Tinsley

N.C. Bar No. 14429
BROOKS, PIERCE,
McLENDON, HUMPHREY
& LEONARD, L.L.P.

P.O. Box 26000

Greensboro, NC 27420-6000

(336) 373-8850 Telephone

(336) 232-9114 Facsimile

ghouse@brookspierce.com

jponzi@brookspierce.com

wcary@brookspierce.com

rtinsley@brookspierce.com

Attorneys for Plaintiff Cape
Fear Public Utility Authority

J. Harold Seagle

N.C. Bar No. 8017
SEAGLE LAW

P.O. Box 15307
Asheville, NC 28813
(828) 774-5711 Telephone
haroldseagle@charter.net

Scott Summy

N.C. Bar No. 27171
Cary McDougal

Stephen Johnston

M. Cristina Sanchez
Brett D. Land

BARON & BUDD, P.C.
3102 Oak Lawn Ave.
Suite 1100

Dallas, TX 75219-4281
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Washington, DC 20005

(202) 408-4600 Telephone

(202) 408-4699 Facsimile
dbunch@cohenmilstein.com
dmcnamara@cohenmilstein.com
jbowers@cohenmilstein.com
adeich@cohenmilstein.com

Vineet Bhatia

SUSMAN GODFREY, L.L.P.
1000 Louisiana St.

Suite 5100

Houston, TX 77002

(713) 651-3666 Telephone
(713) 654-6666 Facsimile
vbhatia@susmangodfrey.com

Stephen Morrissey

Jordan Connors

Steven Seigel

SUSMAN GODFREY, L.L.P.
1201 Third Ave.

Suite 3800

Seattle, WA 98101

(206) 516-3880 Telephone
(206) 516-3883 Facsimile
smorrissey@susmangodfrey.com
jeconnors@susmangodfrey.com
sseigel@susmangodfrey.com

Gary W. Jackson

N.C. Bar No. 13976

THE LAW OFFICES OF
JAMES SCOTT FARRIN, P.C.
280 S. Mangum St.

Suite 400

Durham, NC 27701

(919) 688-4991 Telephone

(800) 716-7881 Facsimile
gjackson@farrin.com

Neal H. Weinfield

THE DEDENDUM GROUP
1956 Cloverdale Ave.
Highland Park, IL 60035
(312) 613-0800 Telephone
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(214) 521-3605 Telephone
ssummy@baronbudd.com

Attorneys for Plaintiff
Brunswick County, Town of
Wrightsville Beach, and
Lower Cape Fear Water &
Sewer Authority
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(847) 478-0800 Facsimile
nhw@dedendumgroup.com

Attorneys for Plaintiffs Victoria
Carey, Marie Burris, Michael
Kiser, and Brent Nix
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CERTIFICATE OF SERVICE

I hereby certify that the undersigned electronically filed the foregoing document with the
Clerk of the Court using the ECF system, with notices of case activity to be generated and sent
electronically to the following counsel of record who are registered to receive such service:

R. Steven DeGeorge

ROBINSON, BRADSHAW & HINSON, P.A.
101 N. Tryon St.

Suite 1900, Independence Ctr.

Charlotte, NC 28246-1900

704-377-8123

704-339-3423 (fax)

sdegeorge@rbh.com

Jonathan D. Sasser

Stephen D. Feldman

ELLIS & WINTERS, LLP
P.O. Box 33550

Raleigh, NC 27636
919-865-7000
919-865-7010 (fax)
jon.sasser@elliswinters.com

Kenneth J. Reilly

SHOOK HARDY & BACON LLP
201 S. Biscayne Blvd

3200 Miami Center

Miami, FL 33131

305-960-6907

305-358-7470 (fax)
kreilly@shb.com

Counsel for Defendants

April 13, 2018 /s/Andrew Whiteman
Date Andrew Whiteman

N.C. Bar No. 9523

Whiteman Law Firm

5400 Glenwood Ave., Suite 225
Raleigh, NC 27612

Tel.: (919) 571-8300

Fax: (919) 571-1004
aow@whiteman-law.com
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Paris Jimenez

From: Nikki Kustok

Sent: Friday, April 13, 2018 11:11 AM

To: Paris Jimenez

Subject: FW: Activity in Case 7:17-cv-00201-D Carey v. E. I. Du Pont De Nemours and Company

et al Response in Opposition to Motion

From: Notice NCED@nced.uscourts.gov [mailto:Notice NCED@nced.uscourts.gov]

Sent: Friday, April 13, 2018 11:10 AM

To: Notice_ NCED@nced.uscourts.gov

Subject: Activity in Case 7:17-cv-00201-D Carey v. E. I. Du Pont De Nemours and Company et al Response in Opposition
to Motion

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to
this e-mail because the mail box is unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not

apply.
U.S. District Court
EASTERN DISTRICT OF NORTH CAROLINA
Notice of Electronic Filing

The following transaction was entered by Whiteman, Andrew on 4/13/2018 at 2:10 PM EDT and filed on
4/13/2018

Case Name: Carey v. E. I. Du Pont De Nemours and Company et al
Case Number: 7:17-cv-00201-D
Filer: Victoria Carey

Document Number: 61

Docket Text:

RESPONSE in Opposition regarding [59] MOTION for Leave to File Second Supplemental
Memorandum Regarding Plaintiffs' Request for Expedited Discovery filed by Victoria Carey.
(Whiteman, Andrew)

7:17-cv-00201-D Notice has been electronically mailed to:

Andrew O. Whiteman aow@whiteman-law.com, aph@whiteman-law.com




Douglas J McNamara  dmcnamara@cohenmilstein.com

John K. Sherk jsherk@shb.com, asims@shb.com, SFDistribution@shb.com

Jonathan D. Sasser jon.sasser@elliswinters.com, linda.hawkins@elliswinters.com,
sarah.kaufman@elliswinters.com

Jordan W Connors  jconnors@susmangodfrey.com

Joseph A. Ponzi  jponzi@brookspierce.com, acarroll@brookspierce.com

Kenneth J. Reilly  kreilly@shb.com, asims@shb.com, SEDistribution@shb.com

Mark D. Anstoetter manstoetter@shb.com, apittman@shb.com, asims@shb.com, mbuchanan@shb.com,
sdrum@shb.com, SEDistribution@shb.com, sharms@shb.com

Stephen D. Feldman  stephen.feldman@elliswinters.com, jotionette.jones@elliswinters.com

Stephen Douglas Bunch  dbunch@cohenmilstein.com

Stephen E. Morrissey  smorrissey@susmangodrey.com, nkustok@susmangodfrey.com

Steven M. Seigel sseigel@susmangodfrey.com

Theodore J. Leopold  tleopold@cohenmilstein.com, lcuomo@cohenmilstein.com
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The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_I1D=1114528487 [Date=4/13/2018] [FileNumber=5447151-0
] [34ffe6c2e6f3e49b5651fbbbaeb28309b84c8eb38a852f80b745665416aa3db0d3c
e6b71bdcf4478a87d7d6a0ad 7a5dedc335579dec9500bdb2ecc7fffo73be9]]
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