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MILLER, AXLINE & SAWYER

A Professional Corporation

1050 Fulton Avenue, Suite 10

Sacramento, CA 95825-4225

Telephone: (216} 488-6688

Facsimile: (916) 488-4288

Attorneys for plaintiffs Saldana, et al.,
Jensen, et al., City of Rediands, Ciiy of Aiwaler,
City of Fresno, and City of Clovis
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
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NOTICE OF ENTRY OF ORDER
DENYING DEFENDANT SHELL
OIF, COMPANY'S MOTION FOR
SUMMARY ADJUDICATION ON
THE FIRST THROUGH EKIGUHTH
CAUSES OF ACTION AND THE
JOINDER OF OCCIDENTAL
CHEMICAL CORPORATION

Hearing Date: August 7, 2009

Judge: Hon. Donald Alvares
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

NOTICE IS HEREBY GIVEN that on October 6, 2009, the Court entered the attached
Ruling on Motion for Summary Adjudication denying defendant Sheil Oil Company’s Motion for
Summary Adjudication on the First Through Eighth Causes of Action and Joinder by Occidental
Chemical Corporation and Occidental Petroleum Corporation heard betore Judge Alvarez, San

Bernardino Superior Court, Department 5-33 on August 7, 2009,

DATED: October 26, 2009 MILLER, AXLINE & SAWYER
APr mesmon&ktorporatlon

BY' - /“’I /
ME,Y L. Q/KE,ILLJY#‘___,__”__._«_»—'
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Superor Court of California
County of San Bernardino

Civil Division, Denartment 5-33 T e —
SN HEee I e . ED-Central District
303 West Third Street L L::') BERIOR COURT
San Bernarding, Califormia 52415 SAN BERNARDING COUNTY
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iN THE SUPERIOR CO
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IN AND FO

RULING ON MOTION FOR SUMMARY
ADJUDICATION (SHELL OiL COMPANY
MOTION OF AUGUST 7, 2009 WITH
JOINDER BY OCCIDENTAL CHEMICAL
CORPFORATION, ET AL

V5.

SHELL OIL COMPANY
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ing on a metion for summary
adjudication as to the seccend amended compiaint by moving Dafendants.

The court has reviewed and considered the extensive briefs by and between the

| parties as well as the oral arguments of counse! and issues its ruling as follows.

The City's second amended complaint alieges eight causes of action: (1) strict

liability regarding TCP; (2) negligence regarding TCP; {3) continuing nuisance regarding

—
O
0

&
[

ontinuing trespass regarding TCP; (5) strict lizbility regarding DBCP;
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(6} negligence regarding DBCP; (7) continuing nuisance regarding DBCP; and
{8) continuing trespass regarding DBCP.

In this motion for summary adjudication against ail eight causes of action of

that Shell contaminated ite wells such that the water in its wells contained TCP abova
the California Department of Public Health "MCL" levels’ . .. simply because the DPH
has not yvel a2t any MCL levels for TCF. s Shell arguss that two of the walls
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'“mﬁtmg water,

and those two are not currently being used by the City as a source of potable drinking

water,

B. Preliminary Considerations

_ N
Very recent California appeliate authority from our own Fourth District,

~ ' Yt oy —~ Hort & b, & | -+ Lt
orasented af summary judgment to that evidence "cailed to the trial court's atiention in

h
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Because this is an appeal from a summary judgment, we draw the
following facts from the moving and opposition papers in connection
with defencants’ maotion for summatry | udgment. We accept all facts
listed in defendanis’ [i.e., the moving parties’] separate statemeni that
p.amu‘rs iz, the rasooncimg narties] did not dispute, We aisc accept
all facts listed in defendants’ separate statement that rwm’rf“-w did
dispute, to the extent that (1) t ere s evidencs io support them (Code
Civ. Proc., § 437¢, subd. (B)(1)), and (2) there is no evidencs fo
support the dispute (Code Civ. Proc., § 437¢, subd. (b)(3)). Finally, we
accept all facts listed in plaintiffs’ separate statement, to the axtent

1 | . -
“RCL” means Maximum Contaminant Level,

A
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that there is evidence to support them. (/bid.) We disregard any
evidence not called 1o the tria! court’'s atiention in tha separaie
siatement of one side or the other, except as nece ry to provide
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evedence o suppo"i thern ’Code Civ. P roc., § 437¢, subd.
(2) there is no ew&eme tc supporit the dispute (Code Civ, Proc.,

r\/q

§ 437¢, subd. (B){3)

listed in plaint
nee o ‘:u_"‘n_;u"f

Turning now to the statement of undisputed material facts that are currently
hefore this court:
Analysis
C. The TCP causes of action (1% through 4™ causes of action for (1) strict Hability; (2)
negligence; (3) continuing nuisance; and (4) continuing trespass.
d

-Moving party Sheil relizs on only two undispute

four causes of action:

3.
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1. The California Depariment of Public Health (fka (sic) “Department of

zalth Services™ has not yet set a Maximum Contaminant Level \

..c._:;

L7y for 1.2, 3-trichioropropans i"TCF‘"}.?
2. The City's New York Street Well, Wall no. 11 and Well no. 41 are

R i

not currently used fo supnly potable drinking water.

Preliminarily, it can be noted that moving party's undisputed material fact no. 2
pertains to two wells only, whereas the City applies these four causes of action of its
[ e=cond amendad complaint to many more wells than simply these two. Conseauently, |
ere is no way tnat Shell's undisputed material fact no. 2, even if true and undisputad
‘can assist in disposing of any of these four causes of action.

ond digtinct wronoty! anls” not can
(=TI R ey e vnu:lg [S - [

are separateiy—damaged ifems—not saparate wrongfui acts. As addressed before, there
is an alleged violation of only one primary right here by Shell's wrongful act of including

the toxic agent TCP in its agricultural products sold and used in Redlands during ths

-
e
T

2 fadi :
“ Shell dogs not contest that the California Department of Public Health currently is in the process of setting an MCL
for TCP.

A
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(DeCastre, West, Chodorow & Bums v. Superior Court (1998} 47 Cal App.d4th 410
420-4211 7
Shell's first undisputed material fact is central to ifs argument, which is that

caused the City any damage because the City can be damaged only if the TCP levsl in
il its wells rises above the MCL set by the Department of Public Health. But the DPH has

| TCP contaminating its wells, Apparently, no matter how high the

Eag [T - P T U | e P T v o Sy S N P i
i nroposition, Shell relies heavily on the following Cealifornia appellate authority: Harfwel
1
o o . P TN T L Wil = N DO - P N N A s TaThYi -~
Corp. v. Superior Cowrt (20023 27 Gal4th 235, In re Groundwater Cases (2007) 154
It LA i gs o Eh e TN e f PN S LI Py ) U g R Ay T Yo Ty
tbal ff‘k\Di‘:\i 4tﬁ SoY, UV OF WEISCHIVEIS v, Sigle Jell O meainn SanviCes {:iL,”JC; s

CalApp.dih 875; and Faredes v. County of Fresno {
cases do not assist Shell for the following reasons:
Groundwater, Watscnville, and Paredsas establish that water users may not hold

their water providers {o higher standards—i.e., lower MCLs—for contaminants than

those sef by the California Department of Public Health. They hold that the MCL

H - SN | B —_ _ . R P
established by the DPH offord 2 "safe harbor” to waler providers from sult by their users
P e ke et i 4 . T s S, . . . Ean g
for such contaminants because the water providers are confiolied by the DFPH, with
fwhose regulations the water proviasrs must comply, Here, Shell sesks shetter inthe
H o E

o £
1

City’s “safe harbor.” But Shell 1s not reguiated by the DPH. Groundwaier, Waisonville,

and Paredes were lawsuiis between water providers controlled by the DPH and their

*In an earlier motion, co-defendant Dow assarted that this case is controlled by County of Santa Clara v.
Afi, Richfisld Co. (2008) 137 Cal App.4th 292, which Dow argued for the propesition that the City had
experienced no property damage. This courd's ruling rejected that argumeant because, while tha mere
presence of lead within paint on a building does not itself constitute a "property damage” to the building,
a toxic subsiance contaminating a water well certainly doss. Defendant Shell doss not repeat Dow's
argument at this motion, .

5.
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users. there is s%mp%‘y’ nothing in any of thess cases that controls lawsuits hetwsen a

gk oo M

[ Y D " P o S o,
W iaiiwWesr, supic, o Suplarnii

that section by arguing that the superior courts had no jurisdiction over it involving

matiers regulated by the PUC, either. But the Supreame Court rejected that argument,
b

guoting the court of appeal below, as follows: “'By no strefch of language or logic doas

,‘“-‘H"* moan that +"'ID! molrte may nat fanids imaliag hahwasr qau_vv not 1 :)Eg{‘ ) = ;'C

e e e e L e el Al

regutation simply because the same or similar issues are pending before the PUC or
becauss the PUC regulates the same subiect matter in 18 suparvision over public
utilities.” (Fn. omitted) [91] We agree.” (Hartwell, supra, at p. 280}

This motion does not raise a jurisdictional question, but the reasoning is

analogous: There simply is no language or logic extending the “safe harbor” policy that

i1 profects PUC-raguiated water providers from lawsuits from its users alleging personal

& & H T S i § ; Hp ~ £ ¢
WO Coniamingied wWalsr 30 28 10 Drotact Rrivate COrants ations that are ne

Bl otib e 1 S Y Y S
NEINET GIOUNGWaSIE! Nor ¥waiso
Pn oo Ol nHig mm il £m
Pl ULt PG D i i

fails since it is entirely based on its claim that the City has experienced no damages io
any of it walls from TCP, which factual claim is supporiad solely by undisputed material
fact no. 1. That undisputed material fact is reievant only if Shell is entitled 2s a matter of
aw 10 "sale harbor’ treatrment vis-a-vis MCLs setf by the DPH. Sheil's authorities do not
establish that legal proposition.

Accordingly, the court denies Sheil's motion as {o the City’s first four causes of

action for the abova reasons.
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{2) negligence; {3) continuing nuisance; and {4) continuing trespass.)
Regarding these causes of action, Shell ralies on sevan undisputed material

PP o Ty b gt ef T die aiin fizs set an MCL (Shell
LAlitomid wvepaltineit OF FUDHE meain 77885 881 20 Miuu (ohzd

[ AL U Ll §

the City is not currently using those fwo wells for drinking water {fundisputed maternial
fact no, Bl—tharefnra it has not been damaged.

Shell's argument as {o these four DBCP causes of action Tails
reason that its argument zs 1o the Tirst i
sesks the “safe harpor” proteciion that Caittornia appeilate authority affords o the ity
from lawsuits by its users for personal injuries due to contaminants. But Sheli cites no
authority that would extend the DPH’s “safe harbor” protection to private corporations

not requiated by the Denartment in lawsuite 2gainst those corporations brought by

| ‘gu i o ¥

Shellz noint regarding the fact that wells no. 14 and 41 wara not currently baing
used by the City for potabie drinking water {alls independsnily, because that doss not |
establish that the City has experienced no property damage o those walls? ‘

Shell's remaining undisputed material fact relates to its implied argument
that this court should summarily adjudicate on a weli-by-well—i.e., on a

damaged-item-by-damaged-item—basis, which the couri nesd not even reach here

* An analogy: If one is using only 250 GB of a 1000 GB hard drive, and 2 friend tamporarily uses some of the
remaining space, and in the process the friend permanpensly destroys 500 GB of the heretofore unused capacity of
hard drive, it cannot be said that onc has experienced no property damage simply because you waren’t yet wsing the
part that was destroved. The hard drive has been damaged because it has lost capacity, and in this case the Ciry has
besn damaged because that capacity 18 no longer available for use, '

Case 7:17-cv-00201-D Document 6(')?1 Filed 04/13/18 Page 10 of 16
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Acceordingly, the court will deny Shell’s motion as to the City's last four causes ©

ki +

ciion for the above reasons.

She!i’, motions for summary adjudication as to each of the City's eight causes of

action are denied. The court finds that Shell's motions Tall on a point of law in that, 3
- Ao v

contrary to Shell's argument, it is not entitled {c the benefil of the "safe harbo!”

protection afforded by California Depariment of Public Hezalth Maximum Contaminant |

Levels tn water providers reguiatad by the Depariment regarding lawsuits agalnst sai
,—. e~ .«m..i i~ | PO I Fe T T ¥ . e T [ P SRS - Y foo
vater providers by their users, (Distinguishing in re Groundwaler Cases (2007} 154

i L1 TR et VA AP e et fsifes Ekatm Dot ~Ff Ldaesdffs i aTal=a" ah

CalAppdth 859, Cihy of Walscnville v. Sfate Depl. of Healih Services (2005} 132

Cal Apn 4th 875, and Faredes v. Counfy of Fresno (1688) 203
by analogy, Hartwell Corp. v. Superior Court {2002) 27 Cal.4th 266, 2B0.)

Shell's May 22-filed reguests for judicial notice of Exhibits F through L are oemeal

-

for lack of authentication.

ol bl 24 _Filard po to £mr iieliminl mabieo o IS A O e PO Jgi B S
DHNEH S oty S-THE0 FeGUEsts 0T jL.dm;&‘n notice nos. 3-5, 8 and © areg osniso o
sede AT ST o R I~AATiA R
@i O gUIN2NTCaUsn.

Shell's July 31-filed objections to plaintift City's evidence are overruled as o
objections nos. 1, 3 and 5 to the Diggs declaration, as to objections nos, 1, 2 and 4 of

| the Mcintyre geclaration, as to objection no. 1 to the Cohen dsclaration, and—on the
basis stated thersin, as to objsction no. 1 1o the City's request for judicial notice. Sheli's
objections are sustained as {o cbjection no. 1 o the Austin declaration, as to objections

nos. 2 and 4 to the Diggs deciaration, as to obiection no. 3 of the Mclntyre declaration,

and as to objections 2 through 7 of the City's request for judicial notice.
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Dow's gbjection is overruled and its request for judicial notice is denied. {

court always notices published opinions of California appailiate athority.
D
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PROOF OF SERVICE BY TLEXISNEXIS FILE AND SERVE

I, the undersigned, declare that [ am, and was at the time of service of the paper(s) herein
referred to, over the age of 18 years and not a party to this action. My business a
address is 1050 Fulton Avenue, Suite 100, Sacramento, CA 95825-4225.

On October 26, 2009, I served the following documents:

NOTICE OF ENTRY OF OGROER DENYING DEFENDANT SHELL OIL COMPANY’S
MOTION FOR SUMMARY ADJUDICATION ON THE FIRST THROUGH EIGHTH
CAUSES OF ACTION AND THE JOINDER OF OCCIDENTAL CHEMICAL
CORPORATION

on all parties on the attached service list by posting a true and correct copy thereof to LexisNexis
File and Serve.

I declare under penalty of perjury that true and correct copies of the above document(s)
were served via LexisNexis File & Serve on Qctober 26, 2009,
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Duane C. Miiler, Esq.

Michael Axline, Esq.

Tracey L. O'Reilly, Esq.

Miller Axliie & Sawyer

1050 Fulton Avenue, Suite 100
Sacramento, CA 93825-47225

Tel: (916) 488-6088

Fax: (916) 488-4288

Counsel for Plaintiffs City of Redlands, City
of Atwater, City ofClovzs City of Fresno,
and Saldana, et al.

Marnie Riddle, Esq.
Victor M. Sher, Esq.
Todd E. Robins, Esq.
Sher Left, LLP
450 Mission Stf'f.‘t Suaitc 400
San Francisco, CA 94105
Tel: {415) 3482300
Fax: {415)348-8333
Counsel for Plaintiffs Montara Water
District, City of Oceanside, City of
Alhambra, City of Livingston, City of
Shafter, City of Delano, and City of Wasce

Gennaro A. Filice, 11, Fsq.

Nicholas D. Kayhan, Esq.

Richard H. Poulson, Esgq.

Filice Brown Eassa & Mcleod LLP

1999 Harrisen Street, 18th Floor

QOakland, CA 94612

Tel:  (510) 444-3131

Fax: (510) 839-7940

Counsel for Defendants The Dow Chemical
Company and Dow AgroSciences, 1.LC

Scott Summy, Esq.

Cary McDougal, Esq.

Stephen Johnston, Esq.

Stephien Blackburn, Hsg.

Cristina M. Sanchez, Esq.

Baron & Budd, PC

3102 Oak Lawn Ave., Suitc 1100
Dallas, TX 75219

Tel: (214) 521-3605

Fax: (214)520-1181

Counsel for Plaintiffs Montara Water
District, City of Oceanside, City of
Al!’wmbm, City of Livingston, City of
Shafier, City of Delane, and City of Wasco

Damiel I. T\/I'cHugh Esq.
wnchdei Reifer, Esg.
City of Redlands
Cajon St., Suite 400
PQ Box 3005
Redlands, CA 92502-1028
Tel: (909) 798-7595
Fax: (909) 798-7503
Counsel for Plaintiff City of Redlands

Dean T. Barnhard, Esqa.

Barnes & Thomburg LLP

11 South Meridian Street

Indianapolis, IN 46204

Tel: (317)236-1313

Fax: {317) 231—7’433

Counsel for Defendants The Dow Chemical
Company and Dow AgroSciences, LLC
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Lawrence P. Riff, Esq.

Jay E. Smith, Esq.

Steptoc & Johnson LLP

633 West Fifth Street, Suite 700

Los Angeles, CA 90071

Tel:  (213) 439-9400

Fax: (213)439-9599

Counsel for Defendant Shell Oil Company,
dba Shell Chemical Compan

Counsel for Defendant Puregro Company
Montara, Oceanside, Athambra, Livingston,
Shafter, Delano, Wasco

Counsel for Defendant Chevron U.S.A. Inc.,
Oceanside, Delano

Richard C. Coffin, Esq.

don Ensooe, Esq.

RBarg Coffin Lewis & Trapp, LLP

350 California Street, 22™ Floor

San Francisco, CA 94104-1435

Tel:  (415) 228-5400

Fax: (415)228-5450

Counsel for Defendant Wilbur-Ellis
Company and John Taylor

Alhambra, Delano, Livingston, Montara,

1 o . I
Cceanside, Shafier, Wasco, Jensen

Mark S. Kanneitt, Esq.

Paul S. Lecky, Esq.

Becherer, Kannett & Schweitzer
1255 Powell Street

Emeryville, CA 94608-2604

Tel: (510} 658-3600

Fax: (510) 6581151

Counsel for Defendant Wilbur-Ellis
Company

Atwater, Clovis, Redlands, Fresno

James J. Dragna, Esq.

Nancy Wilms, Esq.

Gabriel I. Padilla, Esq.

Bingham McCutchen LLP

355 South Grand Avenue, Suite 4400
Los Angeles, CA 90071-3106

Tel:  (213) 680-6400

Fax: (213) 680-6499

Counsel for Defendant Western Farm
Service, Inc.

Tracie Renfroe, Esq.

Robert E. Meadows, Esq.

Andrew S. Hicks, Esq.

King & Spalding LLP

1100 Louisiana Street, Suite 4000
Houston, TX 77002

Tel: (713) 751-3200

Fax: (713)751-3290

Counsel for Defendant Shell Qil Company,
dba Shell Chemical Company

Maureen L. King, Esg.

Stephen C. Lews, Esqg,

Morgan Gilhuly, Esq.

Rrett S. Henrkson

Barg, Coffin, Lewis & Trapp, LLP
350 California Street, 22nd Floor
San Francisco, CA 94104-1435
Tel:  (415)228-5400

Fax: (415)228-5450

Counsel for Defendants Occidental
Chemical Corporation, Occidental
Petroleum Corporation, and Occidental
Chemical Corporation

Jay W. Jeffcoat, Esq.

M. Ray Hartman, [Il, Esq.

Christopher M. Young, Esq.

DLA Piper USLLP

401 B Street, Suite 1700

San Diego, CA 92101-4297

Tel:  (619) 699-2700

Fax: (619)699-2701

Counsel for Defendant Helena Chemical
Company
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Sandra A. Kearney, Esq.

James H. Colopy, Esq.

Sarah F. Peterman, Esq.

Farella Braun & Martel, LLP

235 Montgomery Street, 17th Floor

San Francisco, CA 94104

Tel:  (415) 954-4400

Fax: (415)954-4480

Counsel for Defendant FMC Corporation

Stephen C. Snider, Hsq.

Muilen, Sullivan & Newton, LLP
1111 W. Tokay Street

PO Box 560

Lodi, CA 95241

Tel: {(209) 334-5144

Fax: (209) 333-1034

Counsel for Defendant J R, Simplot
Company

Patrick I. Foley, Fsq.

Lewis Brisbois Bisgaard & Smith

One Sansome Street, Suite 1400

San Francisco, California 94104

Tel: (415) 362-2580

Counsel for Southern Valley Chemical
Company, Inc.

Jason F. Mevyer, Esq.

Dennis M. Nino, Esq.

Carol Urzi, Esq.

Gordon & Rees, LLP

101 W, Broadway, Suite 2000

San Diego, CA 92101

Tel: (619) 696-6700

Fax: (619) 696-7124

Counsel for Defendants Trical, fnc.and
Agrichemical & Supply Inc.

Scott Mroz, Esq.

Sedgwick, Detert, Moran & Arnold, LLP
One Market Plaza - Stevart Tower

San Francisco, CA 94105

Fax: {415)781-2635

Counsel for Defendant Great Lakes
Chemical

Thomas F. Vandenburg

Dongell Lawrence Finney LLP

707 Wilshire Blvd, 45th Floor

Los Angeles, CA 20017

Phone: 213-943-6100

Fax: 213-943-6101
tvandenburgtadiflawyers.com

Counsel for Agri Chemical & Supply, Inc.
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