
 

EXHIBIT 
 

A 

Case 7:17-cv-00201-D   Document 60-1   Filed 04/13/18   Page 1 of 16



 

 

27732269 

Oct 26 2009 
10:29AM 

Case 7:17-cv-00201-D   Document 60-1   Filed 04/13/18   Page 2 of 16



Case 7:17-cv-00201-D   Document 60-1   Filed 04/13/18   Page 3 of 16

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD: 

2 NOTICE IS HEREBY GIVEN that on October 6, 2009, the Court entered the attached 

3 I Ruling on Mo1ion for Summary Adjudication denying defendant Shell Oii Company's MoLion for 

4 Summary Adjudication on the First Through Eighth Causes of Action and Joinder by Occidental 

5 '!Chemical Corporation and Occidental Petroleum Corporation heard before Judge Alvarez, San 

6 Bernardino Superior Court, Department S-33 on August 7, 2009. 

71 

8 DATED: October 26, 2009 MILLER, AXLINE & SA \VYER 
A Professig_uai-Corporation 
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Notice of Entry of Order Denying Defendant She11 Oil Company's Motion for Summary Adjudication on the First 
Through Eight Causes of Action and the Joinder of Occidental Chemical Corporation Ileard on August 7, 2009 
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1 l Superior Court of California 
'I Countv of San Bernardino 

2 . C.ivll DiVIS!On, Departments~. 33. 
303 West Third Street 

3 i San 8&iTiarciino, California S24 i 5 

FiLED-Centrai District 
SUPSRIOR COURT 

SAf\l 8::'RNAP-DLt.J0 COUNTY" 

I 
4 I 
5 

7 

8 

9 

10 

ii 

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 

ifi THE SUPERIOR COURT OF THE STP.~TE OF CJ~-.L!FOR.f'~LA~ 

IN ANO FOR THE COUNTY OF SAN BERNii.RDINO 

C/T\r' OF REDL,-6.,~J[).S / Case No. SCVSS i 20627 

Plaintiff, 

vs. 

: JCPSS 4435 

RULiNG ON MOTION FOR SUMMARY 
'D.IUlnlCATION ($' •n I r-">" ~oMP' NY f-1. - - ' - \ ncL_ \,j]L v K 

SHELL OIL CO,'v1PANY I 
! 

MOTION OF i'.UGUST 7, 2009 - WITH 
JOiNDER BY OCCIDENT,4.L CHEMICAL 
CORPORATION, ET AL. 

- ~ ' ' uere'.laant 

----·--·---------·- .. 

adjudication as to the second amended complaint by moving Defendanis. 

The court has reviewed a11d considered the extensive briefs by and between the 

parties as well as the oral arguments of counsel and issues its ruling as follows. 

The City's second amended complaint alleges eight causes of action: (1) strict 

26

1 

liabifity regarding TCP; (2) negligence regarding TCP; (3) continuing nuisance regarding 

27 TCP; (4) continuing trespass regarding TCP; (5) strict liability regarding DBCP; 
I 

28 

-1-
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2 
I 

I 

(6) negligence regarding DBCP; (7) continuing nuisance regarding DBCP; and 

(8) continuing trespass regarding DBCP. 

ln this motion for summary adjudication against an eight causes of action of 
I 

4 p!aintiffs 1 complalnt 1 defendant sheli cha.Henges but one element that is comiT10n to eachi 

5 

6 

7 

8 

9 

10 

i2 

13 

14 

15 

16 

of these causes of action: damages. f 

Specifica!!y. with regard to the first four causes of action based on TCP I 
contamination, Shell argues that the City can show no damages because it cannot shoJ 

that Shel! contaminated its wells such that the water in i:s wells contained TCP abo~e I 
the California Department of Public Health "MCL" levels' ... simply because the DPH · 

has not yet s~t any fviCL leve!s for T1'.:P. P,dditior2!1y, She!! argues that tv,10 of the vvells 

are not currently used to supply potable drinking water. 

and those two are not currently being used by the City as a source of potable drinking 

water. 

B. Preliminary Consic;!er9tl9_r1~ 

17 \.'i Verf recent Ca!lfornia appe!!ate authoritv from our O\Vn Fourth District, 

i 8 ! I Division Two, has approved the procedure of limiting the consideration of evidence 

1 S i) presented at summary judgtT1ent to that evidence "cailed to the triai court's attention in 

.... ,... !i.:.r --;:::i ...... ,..,..~.:. .......... ,..,......,,...,,.,....;.,.,...;:,.,.,.._.,... .... ;,....,.....,...,_+;...,c'.'.":l,...,, ... h ,,.nc::;.,... ...... ,...,.;.;::·,.,,...,.1;,, ,,_..,,,...,. ,,r+r-::....,.,..., .-.1s.i-,..,r·~a·· 

.LU i I L. 1e ~ .... :--ct: a Le SL::::HCI ! !>:::I ! l I..)! Ui !C:: -::OlVC vi ti IC Vd 181. "-'fJ;::::Vii );_,c:;;; j ! ;..;-.: r -.....0'-' .• ,_,! cq_ipecu - Lo._v . 

21 I! Because ihis is an appeal from a summary judgment, we draw the 
I I following facts from the moving and opposition papers in connection 

:~ 
1

1

1

1 ~~~:dd~:~~~=~~s~~:t~~:.~~~=L~~~i~ci ~~~~:~n~e~~~a~~c~~;:~!~t:hat 
plaintiffs [ie., the responding parties] did not dispute. VVe also accept 

24 I, 

25 

26 

27 

28 

" .;: ' ', + ' . ' f ' ' • .:. ' .i. ' 'h ' I . f"ff " ' a11 1ac1s nslea 1n ae· enoants· separate s1alemenr t .aT piain.t. !S 010 

dispute, to the extent that (1) there is evidence to support them (Code 
Civ. Proc.,§ 437c, subd. (b)(1)), and (2) there is no evidence to 
support the dispute (Code Civ. Proc.,§ 437c, subd. (b)(3)). Finally, we 
accept all facts listed in plaintiffs' separate statement, to the extent 

1 "h1CL" rneans !V1aximurn Conta1ninailt Level. 

-2-
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that there is evidence to support them. (Ibid.) We disregard any 
evidence not called to the trial court's attention in the separate 
statement of one side or the other, except as necessary to provide 

,. "•" ' ' ' ' ·· "• ·~ (' CY nona1sposn:1ve 02CKQ!OUn0 1 COlOf 1 or continuny. V::)ee w8!1 L1Jego 
Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 
314-316 .... ) 

(Doe v. Cafitor11ia Lutheran l--figh Schou/ Assn. (4th Dist.\ Div. 2 1 2009) 170 Col .. A.pp."~-7h 

828 1 830-831; rev. det1.) req. for depub. derL) (Opinion by R!chii; Ratnirez and iviiiier 

concurring. Boldface emphasis added.) 

J\ccordinalv. the tria! court surnmarv !udament procedure aooroved bv our Fourth 
..... ~ • "' j ¥ ' ' ,J 

District, Division Two, in Doe, supra 1 is as follows: 

[4 J .Accept aH facts iist~d :~the n:ovlng pan:y~s separate statement that 
the responding party did not dispute. 

f-J! Ji,....,....::::!.~·f ..-.[! ,.;;_,,-·-+.~ l'..-+.~ . ....J :.,., 'i·h;::, ;--,-,nu:c-.. -, :-.-;-+•,:);-- ~::;:.,..-,..-...~,...._.i.-. ,...,.},.....4-0......-'>C""'o/ fh""lf 
L"--J r•vv...,.~L Gil 10-......~;:;, .i.::.Lt:::u 11; Lt1..., '"'-'"'111:::;1 ~10i~y;:;, '-''-"f.JC::ICHC: ·2Hc:ac11r~ia <.llLl~ 

ih':j ri:::spt)f'h:iing pa!i:y· die:! disputs. to the extent that (·1) there Is 
evidence io support them (Code Civ. Proc.,§ 437c, subd (b)(i)), anU 
(2) there is no evidence to support the dispute (Code Civ. Pmc., 
!"' 1i~....,.1c -ub" ('o\'~'' S ~v , ~ U. )\v}}· 

[3] Accept ail facts listed in plaintiffs! separate staten1enti to the extent 
that there is evidence to support them. (!iJfd.) 

[4] Disregard any evidence net called tc the tdal court's atte!ltion ln tf1e 
sepsrate staterr1ent of one side or the cther1 except as nec9ssary to 
provide nondlsposftive background, coior, or continu[ty. 

Turning now to the statement of undisputed material facts that are currently 

before this court: 

Analvsis 

C. The TCP causes of action (1 5
t through 4tri causes of action for (1) st:-ict iiabiHty; (2) 

negligence; (3) continuing nuisance; and (4) continuing trespass. 

. Moving party Sheil relies on only two undisputed material facts to defeat these 

four causes of action: 

-3-
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11 
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14 

15 

16 

i7 

i8 

19 

1. The California Department of Public Health (fka (sic) "Department of 

Health Services") has not yet set a Maximum Contaminant Level 

"MCL") for 1,2,3-trichloropropane ("TCP").2 

2. The City's New York Street Vvell, We!I no. 11 and \Neil no. 41 are 

not current!y used to supply potab!e drinking vJater. 

Pre!in1inarily 1 !±can be noted that n:oving party's undisputed material fact no. 2 

pertains to two wells only, whereas the City applies these four causes of action of its 

second amended complaint to many more wells than simply these two. Consequently, 

ther-e is no vvay that Sheri's undisputed tT1ateria! fact no. 2, even if true and undisputed! 

can assist in disposing of any of these four causes of action. 

Shell impliedly argues that each well is a separate cause of action, but as Sheli's 

and :Jistln:t v:rongfu! acls 1 " not sepa~·ate end cPstine:t dsr;:agc::~~=l 1ter::s~ The c.:tty's v!el!s ! 

are separately-damaged items-not separate wrongful acts. As addressed before, there[ 

is an alleged violation of only one primary right here by Shell's wrongful act of including I 

the toxic agent TCP in its agricultural products sold and used in Redlands during the 

1960s. 

She/I argues that a court may grant surrnne~/ adjudi.:;2tion es to "one or r:1ore 

Procedure sectio~ 437c, subd!vision (f)(i _). 

21 /// 

22 I! I 

23 I! I 

-
?& I I ! I 
~ I 

25 Ill 

26 /// 

27 I 
' , 

28 -~SJ:,:!~ dues not r::ontest that the C.alifornia Departrnent ()f Public Health cun·ently is ~r: the process of S·:>.tting an i'v1CLll 
~1CP. i , 

I 
I 

I -4-
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!n truth 1 this is not the c2se except for pt_,1nitive damagesi not relevant here. 

2 (De Castro, VIiest, Chodorow & Burns v. Superior Court (1996) 47 Cal.App.4th 410, 

3 

4 Shell's first undisputed material fact is central to its argument, which is that 

"' v 

7 its wells rises above the iv1CL set by the Department of Public Health. But the DPH has 

8 not yet set an tv'!CL for TCP 1 therefore the City cannot have been damaged b';/ Shell's 

9 TCP contaminating its wells. Apparently, no matter how high the TCP ievei is. For this 

iO 

11 Corp. v. Sur)erior Court (2002) 27 Cai.4th 256; In re Grout1dvvater Cases (2007) 154 

12 Cai.P.pp.4tr1 659; City· of Vv'atsor;vi!Je v. SlCJLc Oe/Jt. of Hea!ti1 Serv·ices (2005) ~; -32 

13 Cal.App.4th 875; and Faredes v. County ofF=resnc (i988) 203 Ca[.P\pp.3d 1. The2s 

14 cases do not assist Shell for the following reasons: 

15 Groundwater, Watsonvilie, and Paredes establish that water users may not hold 

16 their water oroviders to higher standards-i.e., lower iv1Cls-for contaminants than 

17 those .set by the California De~)artment of Public. Health. They hold that the iv1Cls 

19 for such contacnlnants because the vvater providers are controlled by the DPH, v...rith 

20 vvhose rP-autations tiie V·.rater otci'v'ide1s 11-il ;_~7 -:::nn1olv f-fere She!I seeks shetter in the ·-v ··-- - 1 - --- ··--· -· I" J 

21 City's "safe harbor." But Sheii is not reguiated by the DPH. Groundwater, vv·atsonville, 

22 and Paredes were lawsuits between water providers controlled by the D.0 H and their 

23 

24 

25 

26 

27 

28 

3 
In an earlier motion, co-defendant Dow asserted that this case is controlled by County of Santa Clara v. 

,!J.t!. Richfield Co. (2006) ! 37 Ca.LA.pp.4th 292, which Dow argued for the proposition that the City had 
experienced no property da111age. This court's ruling rejected that argument because, while the n1ere 
presence of lead within paint on a building does not itself constitute a "property damage" to the building, 
a toxic substance contan1inating a vv2ter \h.'ell certainly does. Defendant Shell does not repeat Do1.v's 
argument at this motion. 

-5-
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·i \ users. There is simply nothing in any of these cases that contro!s !awsuits between a 
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15 

16 

19 

20 

21 

23 

24 

25 

26 
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28 

II 

water provider and a third party that has contaminated its wells. 

ii~I /-{artvvell, supra 1 the Supren1e Court specifically addressed the lssue of 

whether Public Uti!ities Code section 1759-which prohibits the courts from reviewing 

- • . ~ • - ' " ! ,,.,.,. ,,... . . ' (..... ·.i. + + + +l 
decrs1ons oT ir1e ruu11c Uli!llies vomrr11ss1on excepL uy v.rnl 01 rr1anoamus 1roill ule 

Supreme r::ourt. /~. prlvate corporation not regulated by the PLiC sought to benefit from 

that section by arguing that the superior courts had no jurisdiction over it involving 

matters regulated by the PUC, either. But the Supreme Court rejected that argument, 

quoting the court of appeal below, as follows: '"By no stretch of language or iogic does 

th'.:; r:ie2n that tri2l c:c-u~s may not decidC? i,e::~t1~s bet\111een parties not subjec:t tci PIJ(.:: 

1 ,. • 1 ;..l-,. • ., • d. · ' th ~u~ regu1anon s1rnp y C·ecause u 1e same or s1m1iar issues are pen 1ng oe1ore e t v or 

because the PUC regulates the san1e subject matter ln its supervision over public 

utilities.' (Fn. om!tted.) [ii] VVe agree." (HartV!1e!I, supra, at p. 280.) 

This motion does not raise a jurisdictional question, but the reasoning is 

analogous: There simply is no language or logic extending the 'safe harbor" policy that 

protects PIJC-:egu!2ted vv2ter providRrs from lawsuits frorn its users alleging persona! 

rs·;iulated by the PlJC fro::: ia-..vsufts by· vvater p:oviders for darn2ge to their propert)r. 

r·~either Grouridi;vatsr nor Vilatsor1vi!!e no;- 1°aredes stands for such a propos~tion. 

fails since it is entirely based on its claim that the City has experienced no damages to 

any of its wells from TCP, which factual claim is supported soiely by undisputed material 

fact no, 1. That undisputed matel"ia! fact is relevant only if Shell is entitled as a matte1· of 

lavv to t
1safe harboi" treatr-nent vis-8-vis tv1Cls set by the DPH. She!i's authorities do not 

establish that legal proposition. 

Accordingly, the court denies Shell's motion as to the City's first four causes of 

action for the above reasons. 

-6-
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26 

D. The DBCP causes of action (5th through 8th causes of action for (1) strict liability; 

(2) negligence; (3) continuing nuisance; and (4) continuing trespass.) 

- t b · t " '- .. " " . . ' . " ' t' f DBCP " tac_s, . ut 2L tne wottom dne Ine pnnc1p1e is 1ne same. in ne case o 1 uie 

California Deparlcn8nt of P·ubtic Heatth ,~as set an iviCL (Shell's und;sputr::d msts:-:ar fact 

no, 3)i and SheH's undisputed rnaterla! facts concede that the C!ty contends its testing 

reveals DBCP in ten of its wells (undisputed material fact no. 4) and DBCP at levels 

exceeding the lviCL in tvvo of its wells (undisputed material fact no. 5). But 1 She!! argues I 

the City is not currently· using those two wells for drinking water (undisputed material 

fact no. 6)-therefore it hs~ not been dan~1aged. 

Shell's argument as to tr1ese four DBCP causes of action fails for the sa!T1e 

reason tr1at its argun1ent as to the f~rst four TCP causes of ac'lion Taiis: -Sheli i:·nJ[(t3Gt!y 

s.eeks the "safe harbor" protectfon that Ga!i!orrita appei!ate auti1ority affords to t!-ie City 

from lawsuits by its users for personal injuries due to contaminants. But Shell cites no 

authority that would extend the DPH's "safe harbor" protection to private corporations 

not regulated by the Department in !awsuits against those corporatio11s brought by 

DPH-regulated 1.vater providers for property damage. 

Sh~[!'3 point :egard!ng the fast thc.t vvs!!s no. 14 and 41 v~1ere nc,t currently being 

used by the City for potab!e drinktng vvater fa11s independently, because that does not 

Shell's remaining undisputed material fact relates to its implied argument 

that this court should summarily adjudicate on a well-by-well-i.e .. 011 a 

damaged-item-by-damaged-item-basis, vvhich the court need not even reach here 

ii I 

·1 fa~n analogy: If one i.s using only ~50 GB ofa 1000 GB hard drive, and a fTiend ~c.n1po:-arily uses sorne of the 
27 rcn1aining space, and in the process the friend pennanently destroys 500 GB of the heretofore unused capacity of 

hard drive, it cannot be said that one. has experienced no property damage sin1ply because you v,reren 't yet using the 
28 pa11 that \vas destroyed. The hard drive has been dan1agcd because it has lost capacil:)', and i_n lhis case the City ]~as 

1 

bee-n da1naged because that capacity is no longer <.ivailable for use. 

! 

-7-
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1 I\ since adopting the above discussion would preclude summary adjudication in any 

2 event 

3 ,~._ccording!y, the court v1ll! deny She!l1s motion as to the City 1s last four causes of 

4 action for the above reasons. 

5 

6 She!! 1s n~1ations for summary adjudication as to each of the Cit)/s eight causes of 

7 action are denied. The court finds that Shell's motions fail on a point of law in that, 

8 contrat~y to Shetrs argument\ lt is not entitled to the benefit of the <(safe harbo(' 

9 protection afforded by California Department of Public Health Maximum Contarriinant 

I . . t . ' l ' . I " - · • •' • ., • .l · I _eve!s; r0 11va er orov1aers reau1a1:ed ov lne tJeDan:rnent renarcnna 1avvsu1:s aaa1nsL s210 
• ...... •· ' ' :::J - '~' ._, 

11 vvater providers by thefr users. (Distinguishing In re Grour1dwater Cases (2007') 154 

"i 2 Cal.App.4th 008 1 City· of Vllatsc·r1vifie v. S"tate Dept. of /-!c-a!if1 -Ser 

13 Cai .. A.pp.4tt1 875, and Paredes v. Cour1t5,1 of Fresno ('1988) 203 Ca[.P.,pp.3d 1. See aiso, 

14 by analogy, Hartwell Corp. v. Superior Court (2002) 27 Cal.4th 256, 280.) 
I 

15 Shell's May 22-filed requests for judicial notice of Exhibits F through Lare denied i 

16 for lack of authentication. I 

17 The C!ty's Ju!y 24-f!ied request~ for judicial not;ce nos. 1 throucih f:"1 are denied for] 

18 loc-k of authentication. 

i9 She~rs July 31-filed requests for judicial notice nos. 3-5 1 8 and 9 are denied fc1r 

21 Shell's July 31-filed objections to plaintiff City s evidence a1·e overruled as to 

22 objections nos. 1, 3 and 5 to the Diggs declaration, as to objections nos. 1, 2 and 4 of 

23 , f the Mcintyre declaration, as to objection no. 1 to the Cohen declaration, and-on the 
ii 

24 
1

1 basis stated therein, as to objection no. 1 to the City's request for judicial notice. Sheii's 

25 I objec~ions, ~r~ s.~sta:ned as to obj.ection n,o. 1 to the Austin declaration: as to objections 

26 nos. Lana 4 ro ure uiggs dec/araHon 1 as 10 ob1ect1on no. 3 of the fv1ctnryre dec!arat1on, 

27 and as to objections 2 through 7 of the City's request for judicial notice. 

28 

-8-
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1 Dow's objection is overruled and its request for judicial notice is denied. (The 

2 court always notices published opinions of California appellate authoi"ity.) 

3 

4 

6 

7 

8 

9 

10 

11 

12 

14 

15 

17 

. " ' " 
2Q 

21 

22 

23 

24 

25 

26 

27 

28 

C:ated this ---fr"-·~-- of October 2009 

i~ /' 
I /;"J /) // 
I "'\_ , // I /, , I 
1 !/t.Jt~ ~ II /vi (,/ / ~, 

r I ~'=""'-l V \../\ /~ 
D'o-NA-tOR. AL\/AREZ , 
Juora:::> '"'f +hA c:::un~r;~r rr;11rt '-- .._,'-' \J l! !....., \....! fJ'-' IV ,,_,.._.. ..... ' \ 

l 
' / 

/ 
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PROOF OF SERV!Cl? BY T l?XISNEXIS FIJ .1?. ANO SERVE 

2 !, the undersigned, declare that I am, and was at the time of service of the paper(s) herein 
referred to, over the age of! 8 years and not a party to this action. My business a 

3 I address js 1050 Fultonf~venue, Suite 100, Sacramento, Cr-\ 95825-4225. 

4 On October 26, 2009, I served the following documents: 

5 NOTICE OF ENTRY OF ORDER DENYING DEFENDANT SHELL OIL COMPANY'S 
11 MOTION FOR SUMMARY ADJUDICATION ON THE FIRST THROUGH EIGHTH 

6 I CAUSES OF ACTION AND THE JOINDER OF OCCIDENTAL CHEMICAL 

7
1 . CORPORATION 

I 
on all parties on the attached service list by posting a true and correct copy thereof to LexisNexis 

8 I File and Serve. 

9 I declare under penalty of perjury that true and correct copies of the above document(s) 

10 11 

11 I. 
II 

12 11 
I! 

13 

14 

15 

16 

17 

1 8 

: " I 
1

" II 
20 I 
21 

22 

23 

24 

25 

26 

27 

28 

II 
II 

were served via LexisNexis File & Serve on October 26, 2009. 
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Miller Axline & Sawyer 
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5 Tel: (916) 488-6688 
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6 Counsel for Plaintiffs City of Redlands, City 
ofAtvvater. Citv of Clovis, City of Fresno, 

7 and Saldana, et al. 

Mamie Riddle, Esq. 
iO Victor M. Sher, Esq. 

II Todd E. Robins, Esq. 
11 
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1
1! ~~3~1.~f,,f{io~L:treet, Suite 400 

12
1
1 San Francisco, CA 94105 

Tel: ( 4 i 5) 348-8300 
!3 Fax: (415) 348-8333 

Counsel ji>r Plaintiff~ Montara Water 
14 District, City of Oceanside, City of 

Alhambra, City of Livingston, City of 
15 I Shafter, City of Delano, and City of Wasco 

16 !! 
!! Gennaro A. Filice, !II, Esq. 

17 IJ' Nicholas D. Kayhan, Esq. 
. Richard H. Poulson, Esa. 

18 Ill' Filice Brown Eassa & JvfcLeod LLP 
1999 Harrison Street, 18th Floor 

19 Oakland, CA 94612 
Tel: (510)444-3131 

20 Fax: (510) 839-7940 
Counsel.for Defendants The Dow Chemical 

21 Company and Dow AgroSciences, LLC 

22 

23 

24 

25 

26 

27 

28 
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II 

Scott Summy, Esq. 
Cary McDougal, Esq. 
Stephen Jo1'_._.l1ston, Esq. 
Stephen Blackburn, Esq. 
Cristina M. Sanchez, Esq. 
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Tel: (214)521-3605 
Fax: (214)520-1181 
Counsel/or Plaintiff!,· Montara Water 
District, City of Oceanside, City of 
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