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SECURITIES FRAUD

Omnicare: Negligence Is the New Strict Liability
When Pleading Omissions Under the Securities Act

By JurLie GoLbsmiTH REISER AND
MicHAEL B. EISENKRAFT

‘ ‘j ust remember, it isn’t a lie if you believe it” -
George Costanza

In Omnicare Inc. v. Laborers Dist. Council Constr. In-

dus. Pension Fund, 2015 BL 80362, U.S., No. 13-435

(Mar. 24, 2015), the U.S. Supreme Court grappled with

whether to endorse views akin to Seinfeld’s George

Costanza: can an opinion give rise to liability if the
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speaker believes her statement is true? In a 7-2 deci-
sion, the Supreme Court rejected immunity for state-
ments derived from a full heart but empty head (13
CARE 651, 3/27/15). If an investor pleads facts sufficient
to show the speaker lacked a basis for her expressed
belief or otherwise that she omitted contrary facts that
caused investors to be misled, liability will follow. In-
versely, an expressed opinion can be false without giv-
ing rise to liability so long as the speaker believed what
she said, the opinion was reasonably held and contra-
dictory facts were not concealed. In carving out an ex-
ception to a statute that holds issuers strictly liable, Om-
nicare amounts to one of the more significant Supreme
Court decisions regarding the federal securities laws
because it imposes a level of intent for certain state-
ments, even though the statute has no such
requirement.

Background

The 1933 Securities Act requires a company, prior to
issuing securities via a public offering, to file a registra-
tion statement, and § 11 of the Act makes statement is-
suers liable, via a private right of action, if, inter alia,
that statement ‘“‘contain[s] an untrue statement of a ma-
terial fact” or “omit[s] to state a material fact . . . neces-
sary to make the statements therein not misleading.” 15
U.S.C. § 77k(a). Section 11 has no scienter requirement,
thus the statute makes no mention of an issuer’s intent
to mislead.

On Oct. 4, 2013, after the U.S. Court of Appeals for
the Sixth Circuit denied its motion to dismiss the plain-
tiffs’ Securities Act claims (12 CARE 675, 6/20/14), Om-
nicare Inc. filed a petition for certiorari with the Su-
preme Court, presenting the following question: “For
purposes of a Section 11 claim, may a plaintiff plead
that a statement of opinion was ‘untrue’ merely by al-
leging that the opinion itself was objectively wrong, as
the Sixth Circuit has concluded, or must the plaintiff
also allege that the statement was subjectively false—
requiring allegations that the speaker’s actual opinion
was different from the one expressed—as the Second,
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Third, and Ninth Circuits have held?” The Supreme
Court granted certiorari March 3, 2014 (12 CARE 1451,
11/7/14) and issued a March 24 opinion by Justice Elena
Kagan that delineated the circumstances in which li-
ability can attach to a statement of opinion in a registra-
tion statement.

Omnicare, a Fortune 500 company, represents itself
as the “market-leader in professional pharmacy, related
consulting and data management services for skilled
nursing, assisted living and other chronic care institu-
tions.”! In December 2005, Omnicare raised approxi-
mately $750 million from investors via a public offering.
In its registration statement for that public offering,
Omnicare stated, “We believe our contract arrange-
ments with other healthcare providers, our pharmaceu-
tical suppliers and our pharmacy practices are in com-
pliance with applicable federal and state laws” and
“[w]e believe that our contracts with pharmaceutical
manufacturers are legally and economically valid ar-
rangements that bring value to the healthcare system
and the patients that we serve.”

The plaintiffs, investors who bought securities in that
public offering, alleged that at the time of the offering,
Omnicare was both accepting illegal kickbacks from
drug companies and paying illegal kickbacks to certain
nursing homes. The Sixth Circuit found that regardless
of whether the defendants believed their conduct was
legal, the fact that the contracts were not lawful stated
a claim under § 11 of the Securities Act. See Ind. State
Dist. Council v. Omnicare, Inc., 719 F.3d 498, 505 (6th
Cir. 2013) (“Under § 11, however, if the defendant dis-
closes information that includes a material misstate-
ment, that is sufficient and a complaint may survive a
motion to dismiss without pleading knowledge of fal-
sity.”). In other words, the Sixth Circuit held that a de-
fendant can be held liable for any statement in a regis-
tration statement, even if couched as an opinion or be-
lief. Omnicare disagreed, asserting that an opinion or
statement of belief can generate liability only if the
speaker did not actually believe it was true. For ex-
ample, if a registration statement stated that the com-
pany “‘believes that the frozen yogurt it produces is fat-
free,” under the Sixth Circuit’s test, that company could
be held liable if it was later found that the frozen yogurt
was not, even if the company believed it was selling fat-
free yogurt. According to the defendants, the company
could only be liable if the yogurt was not fat-free and
the company believed it was not fat-free.

Middle Ground

Taking a middle ground, the Supreme Court adopted
a third approach, focusing on the distinction between
affirmative misstatements and omissions. As the Su-
preme Court pointed out, § 11 “creates two ways to
hold issuers liable for the contents of a registration
statement—one focusing on what the statement says
and the other on what it leaves out.” 2015 BL 80362, at
*3. With respect to affirmative statements, the Supreme
Court sided with the defendants, holding that a state-
ment of opinion “explicitly affirms one fact: that the
speaker actually holds the stated belief”” and that “a sin-
cere statement of pure opinion is not an ‘untrue state-

! http://ir.omnicare.com/phoenix.zhtml?c=65516&p=irol-
irhome (last visited Apr. 7, 2015).

ment of material fact,” regardless whether an investor
can ultimately prove the belief wrong.” Id. at *6. The
Supreme Court did, however, simultaneously recognize
two factual scenarios where a statement of opinion can
constitute an affirmative misstatement of fact: (1)
where the speaker did not actually believe what she
said she believed and (2) where an embedded statement
of fact within the opinion was false. Id. at *6-7. Using
the “believes that the frozen yogurt it produces is fat-
free,” example again, a company could be held liable
under § 11 if it did not actually believe that the yogurt it
manufactured was fat-free when it made that state-
ment? or if some of the foundation facts embedded in
the statement—for instance, that the company produces
yogurt, are in fact false.

With respect to omissions, however, the Supreme
Court took a much broader view of what constituted a
violation of § 11 with respect to statements of belief.
Specifically, the Supreme Court held that ““a reasonable
investor may, depending on the circumstances, under-
stand an opinion statement to convey facts about how
the speaker has formed the opinion—or, otherwise put,
about the speaker’s basis for holding that view,” but “ if
the real facts are otherwise, but not provided, the opin-
ion statement will mislead its audience.” Id. at *2. Im-
portantly, the Supreme Court held that the expectations
of a reasonable investor are shaped, in large part, by the
placement of the statement in a registration statement
and the Supreme Court found that because
“[r]egistration statements as a class are formal docu-
ments, filed with the SEC as a legal prerequisite for sell-
ing securities to the public,” “[i]nvestors do not, and
are right not to, expect opinions contained in those
statements to reflect baseless, off-the-cuff judgments, of
the kind that an individual might communicate in daily
life.” Id. at *9. To reuse the well-worn fat-free yogurt
example, a reasonable investor would understand that
the company making the fat-free yogurt claim has some
scientific basis for making this claim-either based on
ingredients or the result of testing the yogurt. If, in fact,
the company had failed to conduct any scientific tests
or inquire about the ingredients used, then its statement
would be an actionable omission. In the words of the
Supreme Court, the law of the land is that “literal accu-
racy is not enough: An issuer must as well desist from
misleading investors by saying one thing and holding
back another.” Id. at *10.

After Effects

How does this alter the legal landscape pre-
Omnicare? Before the Supreme Court acted, the U.S.
Courts of Appeals for the Second, Third, and Ninth Cir-
cuits had all “held that a claim under Section 11 pre-
mised on a statement of opinion or belief requires alle-
gations of subjective falsity.”3

21In a footnote the Supreme Court identified one rare ex-
ception to this situation—where the speaker believed that the
statement was false, but unbeknownst to them, it was actually
true. In this situation, no liability would attach under § 11 be-
cause the statement was true. Id. at *7.

3 Def. Pet. at 8-9; see Fait v. Regions Financial Corp., 655
F.3d 105, 110 (2d Cir. 2011) (citing Virginia Bankshares and
holding that “when a plaintiff asserts a claim under section 11
... based upon a belief or opinion alleged to have been com-
municated by a defendant, liability lies only to the extent that
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So, on the one hand, the Supreme Court’s explana-
tion that opinions could indeed be actionable even
when the party uttering them believed them to be
true—if either the facts embedded in them were untrue
or if the maker of the statement failed to possess a rea-
sonable basis for making them—provides expanded
protection for investors by enlarging the scope of liabil-
ity. On the other hand, by the simple expedient of pref-
acing any statement with “we believe” or ‘“we think,”
the drafter of a registration statement can drastically re-
duce their exposure and transform § 11 liability—which
is strict liability with no scienter requirement-into
something akin to a negligence standard.

Practically speaking, we predict that this will have a
significant impact on both corporate attorneys who
draft registration statements and securities attorneys
who litigate about them. Specifically, we expect both an
increase in the use of opinion statements in registration
statements—with the use of “I think,” “I believe” or
other indications of uncertainty increasing exponen-
tially, along with a more detailed description of the
bases for those opinions or limitations in being able to
speak with certainty. At the same time, however, we ex-
pect increasing pushback from investors who will ask,
when they see the preface “I think” or “I believe,” why
the company is so insecure about those statements be-
cause savvy investors will understand the new legal im-

the statement was both objectively false and disbelieved by the
defendant at the time it was expressed”); In re Donald J.
Trump Casino Sec. Litig., 7 F.3d 357, 368-69 (3d Cir. 1993)
(“[O]pinions, predictions and other forward-looking state-
ments are not per se inactionable under the securities laws.
Rather, such statements of ‘soft information’ may be action-
able misrepresentations if the speaker does not genuinely and
reasonably believe them.”); Rubke v. Capital Bancorp Ltd.,
551 F.3d 1156 (9th Cir. 2009) (citing to Virginia Bankshares
and holding that opinions can ‘“‘give rise to a claim under sec-
tion 11 only if the complaint alleges with particularity that the
statements were both objectively and subjectively false or mis-
leading”).

port of those phrases. As the Supreme Court recognized
in Omnicare, ‘“[s]ellers (whether of stock or other
items) have strong economic incentives to . . . well, sell
(i.e., hawk or peddle)”’—and this market market-based
“force[] push[es] back against any inclination to under-
disclose.” Id. at 11. For securities lawyers, the fights
over liability will shift more to omissions that mislead
rather than false statements and new battles will be
fought over what defendants knew and when they knew
it—a relatively new addition to Securities Act litigation
given the statute’s lack of a scienter requirement. Ac-
cordingly, when it comes to opinions, negligence is the
new strict liability.

Tips for Practitioners

® When drafting registration statements, to convey
that a statement is one of opinion, use the words
“believe” or ‘“think” and not any synonyms-the
Supreme Court has accorded legal significance to
those two words, as opposed to others.

® When drafting registration statements, make sure
to include the basis for any statements of opinion.

B When drafting registration statements, remember
that even statements of opinion must have a rea-
sonable basis.

® For litigators on the plaintiffs’ side, remember that
what is not said is now perhaps even more impor-
tant than what is said in a Securities Act context.

® Where investors sue under both the Securities and
the Exchange Acts, Omnicare will have little im-
pact because investors are already pleading scien-
ter allegations. If statements are alleged to have
been made recklessly, it follows that they also
lacked a reasonable basis.
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