
AMANAIMAGESRF/GETTY IMAGES; HUDIEMM/GETTY IMAGES30 January 2015 | | Trial

POST 
MORTEM 
OF AN 
ESTATE 
PLANNING 
MALPRACTICE 
CASE

By || G r e g o ry  S.  We i s s  a n d  D i a na  L .  M a rt i n

Reprinted with permission of Trial (January 2015)
Copyright American Association for Justice,
formerly Association of Trial Lawyers of America (ATLA®)

ocon_c01
Typewritten Text
Reprinted with permission of Trial (January 2015)
Copyright American Association for Justice,
formerly Association of Trial Lawyers of America (ATLA®)



Trial | |  January 2015 31

When suing an attorney for legal 
malpractice over an estate plan, be 
prepared to face standing and statute 
of limitations issues. Here are some 
lessons we learned from one case. 

POST 
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OF AN 
ESTATE 
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ESTATE PLANS CAN be like prom outfi ts: 
The powder-blue tuxedo or pink chi� on dress 
that looked great in high school will not seem 
as perfect when your children reexamine it 30 
years later. By the same token, when benefi cia-
ries examine estate and trust documents years 
after their preparation, questions may arise 
about the estate planner’s e�  cacy in properly 
conveying the testator’s intent. When litigating 
an estate planning malpractice case, you will 
face two common questions: Who has standing 
to bring the claim, and how does the statute of 
limitations apply?

To illustrate these issues, take for example 
a case we handled last year involving a Florida 
attorney who drafted estate planning docu-
ments for the father of fi ve adult children. His 
stake in a closely held corporation—worth 
more than $18 million—was the estate’s pri-
mary asset. The attorney drafted an estate plan 
consisting of a will and a revocable trust. None 
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of the benefi ciaries had a legal relation-
ship with the drafting attorney.

Under the plan, one child would 
receive 40 percent of the corporation’s 
stock. The benefi ciaries did not contest 
the apportionment, but they disputed 
who was responsible for the tax obliga-
tions related to the 40 percent stake—the 
proceeds of the specifi c bequest or the 
estate’s residue, which would otherwise 
fl ow to the other four siblings.

The documents provided that the 
decedent waived “all rights of appor-
tionment . . . for any payments made,” 
and separately stated that the “trustee 
shall make such elections and allocation 
under the tax laws as the trustee deems 
advisable, without regard to the relative 
interests of the benefi ciaries and without 
liability to any person.” In a memo to the 
CPA fi ling the estate’s taxes, the drafting 
attorney used the same language. During 
depositions in the probate litigation, the 
drafting attorney testifi ed that it was the 
decedent’s intent that his benefi ciary take 
the 40 percent interest subject to taxes.

We alleged the documents confused 
the legal concepts of apportioning estate 
taxes under Florida law1 and the Inter-
nal Revenue Code provisions that permit 
certain elections to be fi led for di� erent 
types of tax treatment, which a� ect the 
allocation of federal taxes to the estate’s 
beneficiaries.2 The documents also 
included a provision waiving apportion-
ment of taxes. Despite the decedent’s 
intent, the probate court determined that 
the documents required the other four 
children to bear the tax burden for their 
sibling’s corporate stock gift by paying 
the taxes through the estate’s residue. 
We alleged this error directly and proxi-
mately resulted in more than $1 million 
in damages to each of the four siblings.3

Two primary questions arose: Did the 
four children have standing to bring a 
legal malpractice claim against the draft-
ing attorney, and when did the cause of 
action accrue for statute of limitations 

purposes? Fortunately, Florida law 
answered those questions favorably for 
our clients’ position, but those answers 
would have been different under the 
law of many other states. In Maryland 
or Texas, for example, an estate’s benefi -
ciaries cannot bring a legal malpractice 
claim, because they are not in privity 
with the estate planning attorney.4

Standing to Sue
Florida law requires three elements for 
a legal malpractice cause of action: the 
attorney undertook representation; the 
attorney neglected a reasonable duty; 
and the neglect proximately caused 
the client’s loss.5 For the fi rst element, 
courts normally require privity of con-
tract between the plainti�  and defendant 
attorney to sustain a professional negli-
gence claim.6 However, “Florida recog-
nizes a limited exception to this privity 
requirement in the area of will drafting 
which applies to those third parties able 
to demonstrate the apparent intent of 
the client in engaging the services of the 
lawyer was to benefi t that third party.”7

In other words, “when an attorney 

undertakes to fulfi ll the testamentary 
instructions of his client, he realistically 
and in fact assumes a relationship not 
only with the client but also with the 
client’s intended benefi ciaries.”8All but 
nine states follow Florida’s exception 
to the privity requirement. Alabama, 
Arkansas, Maine, Maryland, Nebraska, 
New York, Ohio, Texas, and Virginia 
each require privity, regardless of the 
decedent’s demonstrable intent.9

If your jurisdiction follows the Flor-
ida rule, fi rst look at the documents to 
see if your clients are named benefi-
ciaries in the trust, as ours were. Then 
you can demonstrate the decedent’s 
apparent intent based on the face of the 
subject document. We argued that the 
decedent’s intent was for the recipient 
to take the corporate stock subject to 
taxes. Further, the drafting attorney’s 
term that the trustees maintained abso-
lute discretion to make elections and 
allocations e� ectuated the decedent’s 
intent, despite this term’s confl ict with 
the drafting attorney’s inclusion of the 
later provision waiving apportionment. 

We also argued our case was analogous 
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negligence results in [the] absence of 
any validly executed will.”12 Thus, an 
intended benefi ciary who can pro� er 
“evidence of testamentary intent [not] in 
confl ict with the express terms of a val-
idly executed will” may recover against 
a negligent attorney.13 So in limited cir-
cumstances, courts may allow extrinsic 
evidence to show intent, as long as such 
evidence does not confl ict with the doc-
ument’s express terms.14

The availability of this remedy to 
unnamed benefi ciaries is not limited to 
Florida. Illinois has allowed unnamed 
benefi ciaries to sue an estate planning 
attorney for legal malpractice by per-
mitting reliance on evidence extrinsic 
to the will to demonstrate the testator’s 
intent.15 So have Oregon and the District 
of Columbia.16

Statute of Limitations 
Florida law provides a two-year statute 
of limitations for professional malprac-
tice,17 but check to see your jurisdiction’s 
applicable law. California and Ohio have 
a one-year statute of limitations for legal 
malpractice,18 while it’s three years in 
Mississippi and New York.19 A legal mal-
practice cause of action accrues “when 
the client incurs damages at the conclu-
sion of the related or underlying judicial 
proceeding,”20 and the statute begins to 
run when “the client can ‘determine if 
there was any actionable error by the 
attorney,’®” which happens at the con-
clusion of appellate review, or the time 
at which an appeal would be fi led.21 In 
some instances, collateral actions might 
toll the statute, but this requires the mal-
practice plainti�  to take contrary posi-
tions in two related actions.22

At issue in our case was whether the 
malpractice action accrued when the 
probate court ordered our clients to 
pay the taxes for their sibling’s gift—and 
the statute would have expired on their 
claims—or whether the action accrued 
when the fi nal judgment was entered, 

ending the probate action. Fortunately 
for our clients, the Florida Supreme 
Court has enunciated a bright-line rule: 
In cases that proceed to fi nal judgment, 
the statute of limitations begins to run 
when that fi nal judgment is entered.23

Requiring a party to commence a legal 
malpractice action before this point 
could result in the filing of lawsuits 
where, ultimately, the plainti�  has not 
su� ered any damages, because the mal-
practice was eventually rectifi ed or ren-
dered harmless by later court rulings.

This is not the rule in every state, how-
ever. Many states continue to follow the 
occurrence rule, under which the stat-
ute of limitations begins to run when the 
negligence occurred or when the plain-
ti�  could have fi rst fi led suit because all 
the necessary elements had occurred.24

Courts in some of those states, includ-
ing Arkansas, Connecticut, Georgia, Illi-
nois, Kentucky, Louisiana, New York, and 
Pennsylvania, have applied the occur-
rence rule to actions against attorneys 
for negligent acts or omissions. Some 
courts follow the “discovery rule,” which 
runs from the time the malpractice was, 
or reasonably should have been, discov-
ered,25 and others adhere to the “dam-
age rule,” which runs from the time the 
plaintiff “suffers appreciable harm or 
actual damage as a consequence of his 
lawyer’s conduct.”26 Still others follow 
the “termination of employment” rule, 

to one where the unmarried testatrix 
hired an attorney to prepare a will leav-
ing her entire estate to her daughter.10

Later, the testatrix married and told her 
attorney that she wanted a new will to 
ensure that her daughter would remain 
her estate’s sole benefi ciary. The attor-
ney negligently advised her that she did 
not have to change her will to e� ectuate 
her intent, but when the will was pro-
bated, the court determined the widower 
qualifi ed as a pretermitted spouse and 
awarded him a portion of the estate. The 
daughter fi led a legal malpractice lawsuit 
against the attorney, and the trial court 
ruled she lacked standing. The appellate 
court reversed, holding the reduction in 
the daughter’s share of the estate served 
as a su�  cient harm to satisfy the standing 
requirement.11

But Florida law goes further and 
provides a route to relief for anyone not 
named a benefi ciary. Although standing 
in legal malpractice actions is limited to 
those who can show the testator’s appar-
ent intent to provide a bequest to him 
or her, this does not prevent recovery 
for malpractice “when an attorney’s 
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under which the statute of limitations 
does not begin to run until the attorney-
client relationship has ended.27

Whether the benefi ciary has a cause 
of action for legal malpractice against 
the drafting attorney depends on the 
case’s particular circumstances, as well 
as the laws of the particular jurisdiction. 
So don’t forget to check the relevant case 
law in your jurisdiction to see what rule 
typically applies. Because a cause of 
action for legal malpractice can accrue 
as early as the date the negligence was 
committed, it is of utmost importance to 
determine the applicable statute of limi-
tations as soon as it appears the estate 
plan documents may have been drafted 
negligently—even if probate litigation is 
ongoing and it is unclear what the fi nal 
result or damages may be.

Knowing what standing and statute of 
limitations rules your jurisdiction follows 
is crucial to your estate planning legal 
malpractice case. While the issues were 
in our favor in our example, you should 
be prepared for hurdles you may face. 
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