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NOTICE OF MOTION

Please take notice that Plaintiffs will seek an order certifying this case as a class action
under Fed. R. Civ. P. 23 on July 9, 2013 at 10:00 a.m. or as soon thereafter as the matter may be
heard before the Honorable Judge Charles R. Breyer, United States District Court, 450 Golden
Gate Ave., San Francisco, CA, based upon this notice and motion, the memorandum of points
and authorities, the accompanying declarations and exhibits, the pleadings and papers on file in
this action, and further briefing and arguments of counsel.

RELIEF SOUGHT

Plaintiffs request that this Court: 1) certify three regional classes for all issues under Fed.
R. Civ. P. 23 (b)(3), or for liability only under 23(c)}(4); 2) appoint named Plaintiffs Dukes,
Surgeson, Arana, Gunter and Kwapnoski as class representatives; 3) appoint Plaintiffs’ counsel
to serve as counsel for the classes; and 4) authorize notice to the classes of the action and of their

right to opt-out. The proposed class definition, varying only by the region number, is:

All women employed at any retail store in [Wal-Mart Region 16 or Wal-Mart
Region 19 or Sam’s Club Region 18E] at any time from December 26, 1998, to
December 31, 2002, who were subject to: a) the compensation system for hourly
retail sales positions; b} the compensation system for salaried management
positions up to and including Co-Manager; and ¢) the promotion system into
Management Trainee/Assistant Manager and Support Manager/Area Manager.
The class does not include Store Managers or Pharmacists.

SUMMARY OF ARGUMENT

This gender discrimination action is now limited to three of Wal-Mart’s 41 regions (“the
California Regions”). This motion seeks certification for three regional classes, for the period of
December 1998 to 2002 only. The size of the classes, the scope of the claims, and the evidence
in support of the motion, are all markedly different from the case considered by the U.S.
Supreme Court in Wal-Mart Stores, inc. v. Dukes, 131 8. Ct. 2541 (2011). Plaintiffs challenge
specific employment practices in the California Regions, which they allege had the intent and
effect of discriminating against female retail store employees. Addressing the unmistakable
message from the Supreme Court, the evidence places the focus squarely on the group of

vi
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managers at the regional level whose decisions have caused these adverse outcomes for women.

Plaintiffs challenge promotions into two management track positions in each Region:
Management Trainee positions in all three regions, Support Manager positions in Regions 16 and
19, and Area Manager positions in Region 18E. The decisions were made in the context of four
common employment policies: 1) a “promotion from within™ policy; 2) a policy not to post
openings; 3) corporate minimum requirements (including mandatory relocation for management
trainees); and 4) common subjective criteria to select among minimally eligible candidates.
Through close and regular communication, shared culture and training, and active oversight,
these regional managers guided the discretion exercised by store and district managers. They
also perpetuated gender stereotypes about what jobs were appropriate for wormen employees at
Wal-Mart, including the gender characteristics of “future leaders.”

Plaintiffs also challenge compensation decisions for hourly and management employees
within the Regions. The decisions for hourly employees were made within a common company-
established framework, “Field Compensation Guidelines,” which allowed for discretion in
setting starting pay and awarding merit increases for “exceptional” performance, subject again to
the guidance and oversight of district and regional managers. For management employees within
each region, a single decision-maker—the Regional Personnel Manager—made all compensation
decisions.

The statistical patterns confirm that, for both pay and promotion, women fared far worse
than their male counterparts in the California Regions, and the results are statistically significant.

The women who brought this case have waited over 12 years to have their claims heard.
Without a class action, their rights cannot be vindicated. Because they satisfy each requirement

of Rule 23(a) and (b}, the Court should certify the classes as proposed.

vii
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L INTRODUCTION

In rejecting certification of a national class, the Supreme Court found that Plaintiffs could
not bridge the distance between decisions made in Wal-Mart’s Arkansas headquarters and the
adverse outcomes experienced by female class members across the country. Plaintiffs have now
met this concern by drastically reducing the geographic scope of the class as well as the claims
they assert. This narrowed certification motion expressly links specific employment policies,
the group of managers who collectively implemented those policies, and the women who
suffered discrimination as a result. Plaintiffs offer evidence of these managers’ biases and

statistically significant proof of the discriminatory consequences. In doing so, Plaintiffs have:

» reduced the overall size of the case by nearly 93% (from 3,400 stores to 250);
¢ defined the classes by region, rather than nationally;
e removed Store Managers from the classes;

¢ ecliminated claims for promotion into Co-Manager and Store Manager, leaving only three
promotions at issue;

¢ 1denfified the specific employment practices that resulted in discrimination against female
employees; :

e identified the specific decistion-makers and offered evidence of biases held by these
managers;

e explained the common mode in which these managers exercised discretion;

o proffered a new statistical analysis that tracks the specific employment decisions and
demonstrates significant adverse impact against women;

e offered a manageable trial plan consistent with the Supreme Court’s ruling; and ensured
notice and opt-out rights for class members.

Accordingly, Plaintiffs ask that their claims be certified so they may have their day in court.
IL FACTS

Plaintiffs provide here the essential facts necessary to determine this motion. In addition
to the large factual record previously submitted and summarized in the district court’s prior
decision, Dukes v. Wal-Mart Stores Inc., 222 F.R.D. 137 (N.D. Cal. 2004), Plaintiffs offer

substantial new evidence including:

e  anew statistical analysis that studies the challenged pay and promotion decisions at the
store, district and region level for the California Regions;

e 61 new class member declarations to supplement the previous 25 declarations from women

1
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who worked in stores within the three California regions;

e new testimony and documents specific to the California Regions concerning pay and
promotion policies and practices; and

e gtatements from a meeting of District Managers presided over by Wal-Mart’s CEQ,
explaining the characteristics of men that would make them appropriate choices as “future
leaders,” as well as evidence of gender bias among California Region managers.

The record includes evidence through 2004, with one important exception. The statistical data
available for use by Plaintiffs’ expert was limited to the time period through December 2002.!
Plaintiffs have, accordingly, limited the class definitions to December 2002, until the data is

available for analysis and Plaintiffs can supplement their certification request.

A, The California Regions Operated with a Uniform Job, Store, and Management
Structure in Which Men Held the Vast Majority of Management Positions

Plaintiffs’ evidence demonstrates that Wal-Mart ran the stores within the California
Regions in a highly uniform way, particularly for the conduct at issue in this motion.

During the time period relevant to this motion, Defendant operated Wal-Mart stores
selling general merchandise and Sam’s Clubs selling bulk items.” The field oﬁerations were
divided geographically into six Wal-Mart divisions and one Sam’s Club diviston, each headed by

a Divisional or Senior Vice President.” Each division contained approximately six rcgions.4

! Plaintiffs did not receive electronic personnel data for 2003 and 2004 for the relevant
stores with the requested fields until March 14, 2013, which did not provide sufficient time for
the parties and the magistrate to resolve numerous disputes and then to analyze it. While Wal-
Mart produced some data for this time period in early January, it omitted a large number of
stores, omitted key fields including names, addresses and all other identifying information, and
failed to explain changed formatting and coding. See Renick Decl. in Support of Plaintiffs’
Motion for Enlargement of Time to File Class Cert Motion at 928, 38, Dkt 870. While
Magistrate Corley was supervising the resolution of a number of data disputes, Plaintiffs filed
their motion for additional time to file the class certification motion in light of the data issues.
Id. at §69. Wal-Mart provided additional data on March 14, 2013 as ordered by the Magistrate.
Many questions about the changed coding and formatting remained, however. Id. at §64.
Further information was provided by Wal-Mart on March 19 and 20, but important questions
were still left unanswered, and the responses to earlier questions generated new issues. Drogin
Decl. 96-7. As explained by Plaintiffs’ statistician, it will take approximately 8-10 weeks from
the time he receives the relevant information—including answers to his questions about how to
decode the new data—to analyze it. Drogin Decl. 99, Dkt 868.

* All references to exhibit numbers throughout the brief refer to exhibits to the Declaration
of Christine Webber. References to deposition or declaration testimony are abbreviated as
[Witness” Last Name] Dep. or Decl. There is only one deposition for each witness with the
exception of John Butler, Janice Van Allen, Michael Miller, Kevin Harper, and Jeffrey Reeves.

? Harper [ Dep. 215:3-4, Ex. 3; Ex. 4 at 157785.
.
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At issue are three regions: two Wal-Mart regions (Regions 16 and 19) and one Sam’s
Club region (Region 18E).” Geographically, these regions covered California and a small
number of stores in neighboring or additional states. Ex. 1, Ex. 2 (showing regions, districts and
stores). Each region was supervised by a Regional Vice President (R\/P).6 From 1999 to 2002,
there were only four individuals who served as RVPs for the Regions: John Butler in Region 19;
Jon Sims and, before him, Larry Tompkins in Region 16; and Michael Miller in Region 18E.”
Each region also had one Regional Personnel Manager (RPM), who was responsible for the
“people side of the region.”8 The RPM is a key figure in the decisions at issue.’

Each region, in turn, contained approximately eleven districts; each district contained
between six and eight stores.” In other words, this case concerns 250 (or 7%) of the 3,400 stores
that Wal-Mart operated in the U.S. at that time. Each district was run by a District Manager (or
Director of Operations at Sam’s Club).!! On a wide range of pay and personnel matters, District
Managers worked closely with their region’s RPM.**

Each store had the same job categories, job descriptions and management hierarchy.”® At

the bottom of the ladder, the primary entry-level hourly positions were cashier, sales associate,

* Harper I Dep. 215:18-216:1, Ex. 3.

3 This region is referred to as Sam’s Club Region 5 in Plaintiffs’ statistical report, as that is
the code used in Wal-Mart’s database. However, Wal-Mart commonly referred to it as Region
E of Sam’s Club, within Division 18, and we refer to it as 18E. Miller II Dep. 8:13-9:5, Ex. 39.

§ Kendall Schwindt was the Divisional Vice President over the Wal-Mart regions in this
case, which were within Division 1A. Tompkins Dep. 143:16-21, Ex. 7.

" Butler I Dep. 37:23-38:16, Ex. 5; Sims Dep. 92:1-4, Ex. 6; Tompkins Dep. 131:9-24,
Ex. 7; Miller I Dep. 22:1-3, Ex. 23 (became RVP May 1999).

® Ellison Dep. 74:21-75:5, Ex. 50.

? Harper I Dep. 190:17-191:7, Ex. 3; Ex. 10.

' Harper I Dep. 141:20-21, Ex. 3; Butler I Dep. 39:14-17, Ex. 5.
" Harper I Dep. 162:12-22, Ex. 3: Burner Dep. 145:17-24, Ex. 8.

2 RPM Responsibilities, Ex. 10; Van Allen II Dep. 112:25-114:7, Ex. 38; Winkler Dep.
197:19-204:1, Ex. 12; Butler 11 Dep. 179:15-24, Ex. 37; Miller II Dep. 168:7-22, Ex. 39; see also
nn. 50, 86, 125, 131, 136, infra.

13 Harper [ Dep. 32:14-40:12, 58:18-59:9, Ex. 3; Burner Dep. 144:16-145:12, 148:24-
149:13, Ex. 8; Reeves I Dep. 72:1-16, Ex. 11; Winkler Dep. 172:7-15, Ex. 12; Ruiz Dep. 130:22-
131:3, Ex. 13; Job Descriptions, Ex. 14.

3
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and stocker.”® While there were numerous hourly job titles, the majority of hourly employees in
the California Regions were in only four positions.”” And, importantly, Wal-Mart grouped all
the hourly jobs into just five job classes (four for Sam’s Clubs), regardless of department. It
treated all jobs within a job class identically for purposes of hourly pay. See infra at n.113.

The first step above an entry-level job was an hourly supervisor position, including
Department Manager,'® Customer Service Manager (CSM), and Check-Out Supervisor (COS) at
Sam’s Club.!” At issue here is the highest level hourly manager at Wal-Mart, Support
1\/Ianager.18 At Sam’s Club, the level above hourly Department Manager was the Area Manager,
who would be assigned as either the Front End Manager or Receiving Manager." The Area
Manager reported to an Assistant Manager and was salaried.”

The next step up was management trainee, a four-to-five month program that prepared
employees to be Assistant Managers, a salaried position.”* Each store had several Assistant
Managers.”> The next level was Co-Manager, a position used only in larger stores.”> The top
store position was Store Manager, called General Manager in Sam’s Club.”!

In 2001, women comprised 65% of all hourly workers in the Wal-Mart California

Regions (54% at Sam’s), and 73% of hourly Department Managers.” In contrast, women made

" Harper I Dep. 42:15-43:10, Ex. 3; Ex. 15.

> These positions were Sales Associate, Cashier, Overnight Stocker, and Team Iead for the
two Wal-Mart regions, and Cashier, Stocker, Demo Partner and Shoe Management for Sam’s.
Drogin Decl. App. 4a-c.

16 Weaver Dep. 37:19-20, 45:3-9, Ex. 16; Keeley Dep. 83:13-85:14, Ex. 112.

17 Eldridge Dep. 40:7-12, Ex. 17.

18 Harper I Dep. 108:16-109:10, Ex. 3; Butler I Dep. 128:1-5, Ex. 5; see also Ex. 18.
¥ Reeves I Dep. 95:22-24, Ex. 11

20 Reeves I Dep. 73:23-74:4, 165:20-166:9, Ex. 11.

! Harper II Dep. 195:7-15, Bx. 19; Ex. 20; Schaffner Dep. 79:17-80:10, Ex. 21; Kintzele
Dep 44:6-11, 56:20-57:1, Ex. 22; Harper I Dep. 35:24-36:11, Ex. 3.

22 Harper I Dep. 35:24-36:11, Ex. 3.
2 Harper I Dep. 150:25-152:17, Ex. 3.

2* Harper I Dep. 35:24-36:11, 159:18-25, Ex. 3; Reeves I Dep. 72:9-16; 165:20-166:9, Ex.
11.

» Drogin Decl. 420, Table 3-4, App. 4a-c.
4
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up only 22.8% to 41.9% of Assistant Managers, 27.3% to 42.4 % of Co-Managers, and 8.3% tol
17.4% of Store Managers.”® As RVP Butler admitted, it was “casily visible” when walking
through stores, that women were the majority of hourly workers, but not of management.*’
Women were not only concentrated at the bottom, but in certain departments within the
stores. The stores each contained many departments, some of which were highly gender
segregated.”® In 2001, women made up over 96% of workers in the Infant/Toddlers, Health and
Beauty Aids, Hosicry, and Ladies Sportswear Departments.” In contrast, the Hardware, Home
Furnishings, and Automotive Departments were between 11% and 28% female. Id Within the
California Regions, the departments with the higher concentration of women were referred to as
“softlines,” while those that were predominantly male were called “hardlines.”™°
Above the store level, 42 out of 49 District Managers (or Directors of Operations) in the

California Regions were male during the class period. All the California Regional Vice

Presidents, the Divisional Vice President and 6 of 7 RPMs were male.’!

76 Drogin App. Sa-c.

27 Buler 1 Dep. 195:23-196:7, Ex. 5. See also Sims Dep. 191:10-192:17, Ex. 6 (aware that
number of women in management in his region far fewer than in hourly ranks); Miller I Dep.
73:20-77:8, Ex. 23 {regularly reviewed diversity report, showed women only 28% management)

% Drogin Decl. 428, Table 11a-c; Stout Decl. 99; Crutcher Decl. §6; Alulquoy Decl. §5;
Walker Decl. §8; Mitchell Decl. 94; Lee-Williams Decl. ¥5; Salvato Decl. §9; Stinson Decl. §7;
Harper Decl. 42; Burt Decl. 4; Hardin Decl. §6; Reese Decl. 999, 10; Aguilera Decl. §6;
Dougherty Decl. §3; Flores Decl. 94; McClelan Decl. §6; McElwain Decl. §3; Strausz Decl. q3;
Wolsleger Decl. 4.

* Drogin Decl. Table 11a-b.
3 See, e.g., Ex. 115 at 128517 (explaining hardlines and softlines skills).

3 px. 2,67,93, 123. Wal-Mart’s Executive Committee, the top 14 or 15 executives, was
all male until December 2000. Swanson Dep. 61:9-14; 62:21-63:1, Ex. 24.

5
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Women’s Decreasine Share of Management Positions
g g

1!
a0
70 <
& Gl -
“g 51
g
,§ 46 -
i
o
g o
20
1 -
Bt DeptMer  Support Mer,  Asst Mpr Co-Mgr  Store Mgd
B. Within the California Regions, District and Regional Management Closely
Monitored Store Operations and Met and Communicated Frequently about People
Issues

Consistent with Wal-Mart’s management model, District Managers, Regional Personnel
Managers and Regional Vice Presidents provided significant guidance, communication, and
oversight of “people” issues in the California stores.

District Managers were charged to ensure that store operations conformed to the
company program and “manage by exception.™ The company had a system for monitoring
each store’s operations electronically. That system generated reports for each District Manager,
detailing which stores were not meeting one of the many company standards.™ There were a

variety of such “exception” reports on personnel matters, including pa 4
y P P P g pay

2 Harper I Dep. 178:11-179:11, Ex. 3.

* Harper II Dep. 38:17-43:8, Ex. 19; Harper I Dep. 133:3-15, 163:25-164:21, Ex. 3; Hass
Dep. 102:20-25, 105:3-15, Ex. 25; Crawford Dep. 26:22-27:9, Ex. 26, Bishop Dep. 182:18-
184:16, Ex. 27; Ex. 28 (one report identified pay changes outside the guidelines, DM was
responsible to find out reason for exception).

* Arnold Dep. 133:19-135:24, Ex. 29; Crawford Dep. 26:22-27:9, Ex. 26.; Dolan Dep.
213:10-215:1, Ex. 30; Wills Dep. 27:11-28:13, Ex. 31; Howard Dep. 44:11-46:20, Ex. 32;
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District Managers visited each store in their district approximately twice a month,” and
used these “exception” reports to identify the problems on which to focus in their visits.*®
District Managers forwarded their notes from those store visits to the RVPs.*’

Regional Personnel Managers also visited stores within their regions cach week.”® The
purpose of these visits was to “measure results, take care of people issues, validate that the open
door is working, [to be an} auditor, listener, helper, remove roadblocks for the operators to do
their jobs more efficiently.” ** During the visits, the RPMs conducted audits of the personnel
files to ensure compliance with Wal-Mart’s policies and “reviewed the People P&L information
with . . . management teams.”*” The RPMs used Store Visit Forms to facilitate review, which
included inquiries into diversity, turnover, exit interviews, attendance, wages, job postings, and
current staffing.*! After visits, RPMs would follow up with District or Store Managers to further
ensure compliance with company standards.* Through these visits, “an RPM had the ability to
give guidance to management associates, general managers, director of operations . .. ** The
RPMs also received and reviewed the exception réports for the region.*

In addition to this close monitoring of store operations through store visits, exception

reporting and audits, California Region Managers regularly met and communicated regarding

store operations within their respective regions, including pay and personnel matters:

Martinez Dep. 223:6-14, Ex. 33.
% Carter Dep. 132:14-134:25, Ex. 34.
3% Harper I Dep. 178:18-179:11, Ex. 3.
37 Butler I Dep. 106:16-21, 108:25-109:10, Ex.5.

* Ludwig Dep. 128:19-129:15, 136:22-137:15, Ex. 9; Wigger Dep. 67:12-69:25, Ex. 35;
Winkler Dep. 271:2-11; 276:8-282:11, Ex. 12 (spends 50% of his time visiting stores); Ellison
Dep. 102:8-12, Ex. 50 (visited stores typically four weeks out of five).

¥ Ludwig Dep. 128:19-129:8, Ex. 9.
Y Winkler Dep. 276:8-277:3, 282:18-283:19, Ex. 12; Dolan Dep. 114:13-21, Ex. 30.

1 Wigger Dep. 67:9-68:16, Ex. 35; Ellison Dep. 144:10-22, Ex. 50; Dolan Dep. 82:5-
83:23, Ex. 30; Ex.116.

2 Ellison Dep. 81:15-24, Ex. 50.
* Dolan Dep. 88:10-16, Ex. 30.
* Butler Il Dep. 119:23-121:18, Ex. 37; Van Allen II Dep. 200:7-201:15, Ex. 38.
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e  The RVP held weekly conference calls with their District Managers and the RPM.*

e  District Managers had regular monthly meetings with their Store Managers. At those
meetings, they discussed people issues, including upcoming promotions.

e  District Managers and Store Managers watched weekly live video feeds from the home
oftice, which included people issues.”’ At Sam’s Club, the Director of Operations and all
of the store level managers watched the weekly broadcast. "

e The RVPs emailed to their RPMs, District Managers, and Store Managers notes about
company and executive meetings they attended, “so we would have the same mformatlon
as our district managers and through the RPM, RVP, through the division, everything.™

e  District Managers were in regular contact with RVPs and RPMs.”®

e  (California Region Managers as a group attended the company-wide Year Beginning and
Holiday Meetings together,’" at which people issues were discussed.

¢  Atthe Year Beginning meeting, managers held regional break-out meetings.*®
This active and regular communication and oversight facilitated unusually close collaboration,
which ensured the California Regions operated according to a common set of standards.

C. Califormia Region Managers Received Uniform Management Training and
Immersion in the “Wal-Mart Way”

Another means by which Wal-Mart ensured consistent decision-making among its

* Butler I Dep. 288:9-289:22, Ex. 37; Van Allen II Dep. 213:17-21, Ex. 38; Miller I Dep.
116:15-20, Ex. 39 (monthly group calls); Bishop Dep. 181:19-182:12, Ex. 27; Wills Dep.
294:23-295:14, Ex. 31; Carter Dep. 200:14-24, Ex. 34; Martinez Dep. 248:3-17, Ex. 33.

* Evans Dep. 135:23-136:21, Ex. 40.

7 Schwindt Dep. 83:9-22, Ex. 41; Martinez Dep. 248:18-249:16, Ex. 33; Carter Dep.
205:14-206:21, Ex. 34 .

% Oshier Dep. 225:12-227:19, Ex. 42; Goodwin Dep. 268:20-269:4, Ex. 43.
“ Bishop Dep. 161:19-162:3, Fx. 27.

% Van Allen 11 Dep. 213:17-21, Ex. 38; Butler II Dep. 288:9-289:22, Ex. 37; Bishop Dep.
161:14-162:3, Ex. 27; see also material cited supra n.12.

>! Butler II Dep. 290:14-291:5, Ex. 37; Miller IT Dep. 115:15-116:10, 116:25-117:2, Ex. 39;
Mireles Dep. 122:11-19; 129:6-25, Ex. 45; Bishop Dep. 237:20-238:12, Ex. 27; Kocharian Dep.
67:1-68:1, Ex. 46; Oshier Dep. 42:1-43:24, Ex. 42; Ex. 47. Store Managers, District Managers,
Regional Vice Presidents, and one Assistant Manager or Co-Manager per store attended. Miller
IT Dep. 115:15-116:10, Ex. 39; Winkler Dep. 117:1-7, Ex. 12; Bishop Dep. 237:20-238:12, Ex.
27.

*% Miller IT Dep. 117:11-14, Ex. 39; Mireles Dep. 123:10-14, Ex. 45; Winkler Dep. 117:13-
22, Ex. 12. Those company