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IN A STATE OF FLUX:
PRODUCT LIABILITY
JURY INSTRUCTIONS
by Nicholas C. Johnson, Theodore J. Leopold & Diana L. Martin

Y

ou’ve just signed up your very first product liability case,
involving the manufacturer of a faulty knee replacement
product. After years of garnering settlements and favorable jury
verdicts for your car accident victims, you land this whale of a case
worth millions. Your client, CEO of a conglomerate of Miami Beach
hotels, has suffered debilitating injuries including metallosis, caused by
the constant grinding of the metal-on-metal component parts of the
defective product. The metallosis has resulted in tormenting headaches,
immobilization, seven-figure lost wages, and an overall significant loss
of the enjoyment of life.
Focusing ahead, you have your Associate retrieve the standard jury
instructions from the Florida Supreme Court’s website, just like every
other case you have tried in your storied career. All of a sudden your
smile turns upside down, and your eyebrows gradually merge to the
center of your forehead as you read through the instructions. To
make matters worse, the case law your dutiful Associate has found
regarding product liability jury instructions in Florida only causes
further bewilderment, and you reaching into your drawer for your
trusted bottle of Tums.
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Alas! You remember reading an article a few months ago in one of the
most astute legal publications, the FJA Journal, about Florida’s product
liability jury instructions, which addressed their obscure nature, and
you breathe a sigh of relief. You retrieve the article from your credenza,
and read:
Just over 52 years ago, California was the first state to wave
the flag of strict liability in tort for defective products. See
Greenman v. Yuba Power Products, 59 Cal.2d 57 (1963). The
Court proclaimed that “[a] manufacturer is strictly liable in
tort when an article he places on the market, knowing that
it is to be used without inspection for defects, proves to have
a defect that causes injury to a human being.” Id. at 63. To
commemorate the 50th anniversary of the former American
Trial Lawyers Association, (now known as American
Association for Justice), tort lawyers and law professors across
the country were polled on the most significant developments
in tort law for the former 50 years.1 The emergence of strict
liability law, heralded by the California Supreme Court

:

in Greenman, was amongst the top five most significant
developments, and former President of ATLA, Larry Stewart
of Miami, noted that this development exemplified the
“conceptual recognition that society was best served by
making the cost of injury a cost of doing business.” 2
It took about 23 years after the decision in Greenman for Florida to
follow suit, when the Florida Supreme Court proclaimed that “strict
liability should be imposed only when a product the manufacturer
places on the market, knowing that it is to be used without inspection
for defects, proves to have a defect that causes injury to a human being.
The user should be protected from unreasonably dangerous products or
from a product fraught with unexpected dangers.” West v. Caterpillar
Tractor Co., Inc. 336 So.2d 80, 87 (Fla. 1976). Both decisions adopted
the American Law Institute Restatement (Second) of Torts section 402
A, which states as follows:
(1) One who sells any product in a defective condition
unreasonably dangerous to the user or consumer or to his
property is subject to liability for physical harm thereby
caused to the ultimate user or consumer, or to his property, if
(a) the seller is engaged in the business of selling such a
product, and
(b) it is expected to and does reach the user or consumer
without substantial change in the condition in which
it is sold.
(2) The rule stated in Subsection (1) applies although
(a) the seller has exercised all possible care in the
preparation and sale of his product, and
(b) the user or consumer has not bought the product from
or entered into any contractual relation with the seller.
We have strict liability as a tool for recovery in our State, so what’s
the problem? Unfortunately the jury instructions we are left with are
open to interpretation, and there are existing conflicts amongst our
District Courts of Appeal on the precise instructions which should
be read to the jury.
Florida’s Jury Instructions on Product Liability
On March 26, 2015, the Florida Supreme Court promulgated revised
product liability jury instructions. Jury instruction 403.7, which
addresses strict liability, reads as follows:
a. Manufacturing defect
A product is defective because of a manufacturing defect
if it is in a condition unreasonably dangerous to [the user]
[a person in the vicinity of the product] and the product is
expected to and does reaches the user or consumer without
substantial change affecting that condition.
A product is unreasonably dangerous because of a
manufacturing defect if it is different from its intended design
and fails to perform as safely as the intended design would
have performed.
b. Design defect
A product is defective because of a design defect if it is in a

condition unreasonably dangerous to [the user] [a person in
the vicinity of the product] and the product is expected to
and does reach the user without substantial change affecting
that condition.
A product is unreasonably dangerous because of its design if
[the product fails to perform as safely as an ordinary consumer
would expect when used as intended or when used in a
manner reasonably foreseeable by the manufacturer] [and]
[or] [the risk of danger in the design outweighs the benefits].
Florida recognizes both the consumer expectations test - the section
of the instruction which references that the product is expected to,
and reaches the consumer without substantial change affecting its
condition; and the risk utility test - whether the risk of danger in the
design of the product outweighs the benefits. See McConnel v. Union
Carbide Corp., 937 So.2d 148, 151 (Fla. 4th DCA 2006). With
regard to the risk utility test, the Florida Supreme Court Committee
unfortunately does not offer any guidance on whether this test should
be included in instruction 403.7, or included as an affirmative defense.
See In re Standard Jury Instructions in Civil Cases –Report No. 13-01
(Products Liability), 40 FLW S163.
If the risk utility test is given as an instruction, it provides one of the
avenues by which plaintiffs may prove their entitlement to recovery,
by showing that the product is unreasonably dangerous because the
risk of danger in the design outweighs the benefits. If it is given as an
affirmative defense, then the burden is on the defendant to set forth
evidence supporting the claim that the product is not unreasonably
dangerous because the risk of danger in the design does not outweigh
the product’s benefits.
Further confusion lies when the Committee opined that “[i]f a court
determines that the risk/benefit test is a test for product defect,
the committee takes no position on whether both the consumer
expectations and risk/benefit tests should be given alternatively or
together.” Id.
The Third District Court of Appeal and
The Restatement (Third) of Torts
In 1997, the American Law Institute adopted the Restatement
(Third) of Torts: Product Liability. According to section 2, a product
is defective in design “when the foreseeable risks of harm posed by
the product could have been reduced or avoided by the adoption of
a reasonable alternative design by the seller or other distributor, or a
predecessor in the commercial chain of distribution, and the omission
of the alternative design renders the product not reasonably safe…”
See Kohler Co. v. Marcotte, 907 So.2d 596, 599-600 (Fla. 3rd DCA
2005). Absent from this Restatement is the consumer expectations
test, which is rejected as an independent basis for finding a design
defect. See Restatement §2, comment g. So why should we care about
the Restatement (Third) of Torts when the Florida Supreme Court
has adopted the consumer expectations test in its decision in West?
According to the Third District Court of Appeal, “‘the decisions of the
district courts of appeal represent the law of Florida unless and until
they are overruled by [the Florida Supreme] Court.’” Union Carbide
Corp. v. Aubin, 97 So.3d 886, 894 (Fla. 3d DCA 2012). As such, when
www.FloridaJusticeAssociation.org | May/June 2015 | 39

PRODUCTSLIABILITY

the Restatement (Third) of Torts was adopted in Kohler, this ruling
became binding in the Third District Court of Appeal. Id. It is this
District’s view, as stated in Aubin, that until the Florida Supreme Court
overrules its use of the risk benefit test, this test must be included in
the jury instructions on strict liability, without the inclusion of the
consumer expectation test. Id.
Without the availability of the consumer expectations test, Plaintiffs (at
least in the Third DCA for now), “must demonstrate that the product’s
defective design, rather than its basic, raw, and naturally occurring
characteristics caused the [plaintiffs’] harm.” Id. at 899.
Practice Tips For Arguing Against
The Sole Use Of The Risk Utility Test
It is glaringly obvious that the Third District Court of Appeal’s
reasoning in Aubin is problematic at a minimum. The Florida Supreme
Court expressly utilized the Second Restatement of Torts in its adoption
of strict liability almost 40 years ago. See West, 336 So.2d 80 (1976).
The Third District’s adoption of the Third Restatement of Torts turns
the consumer expectations test on its head, directly contradicting the
precedent set forth by the Florida Supreme Court.
Clearly your burden as a plaintiff in a product liability case becomes
exponentially heavier if the risk utility test instruction is given without
the consumer expectation test. In the event defense counsel files a
motion for the inclusion of the risk utility test instruction, and for
the rejection of the consumer expectation test, the following should
be included in your response to said motion:
x To date, the Florida Supreme Court has not adopted the
Restatement (Third) of Torts, and any reliance on this more recent
Restatement contravenes the law of this State. See West, 336 So.2d
at 87 (“We adopt the doctrine of strict liability as stated by the
A.L.I. Restatement (Second) of Torts s 402 A. In this, we are not
alone.”) “[A] Plaintiff in a strict liability action in Florida is entitled
to an instruction on the ‘consumer expectations’ test originating
in section 402A, Restatement (Second) of Torts.” McConnell, 937
So.2d at 151. See also Force v. Ford Motor Co., 879 So.2d 103 (Fla.
5th DCA 2004).
x Until the Florida Supreme Court has recognized the Restatement
(Third) of Torts and its risk-benefit analysis as correctly stating the
law in Florida, any reliance on its instructions should be forbidden.
See McConnell, 937 So.2d at 152 n 4.
x “[A] District Court of Appeal does not have the authority to
overrule a decision of the Supreme Court of Florida. In the event
of a conflict between the decision of a District Court of Appeal and
this Court, the decision of this Court shall prevail until overruled
by a subsequent decision of this Court.” Hoffman v. Jones, 280
So.2d 431, 440 (Fla. 1973).
Indeed, it is somewhat perplexing that the Third District Court of
Appeal’s rulings on instructing juries on the risk benefit test, at the
exclusion of the consumer expectations test, is still considered good
law, at least in that jurisdiction. See Aubin, 97 So.3d 886; Kohler, 907
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So.2d 596; Agrofollajes, S.A. v. E.l. Du Pont De Nemours & Co., Inc., 48
So.3d 976 (Fla. 3d DCA 2010). It is also baffling that the most recent
jury instructions do not take a position on whether the risk benefit test
should be given as an instruction in 403.7, or as an affirmative defense.
As we await further guidance from the Florida Supreme Court on this
issue, let us be sure to preserve each and every argument against our
courts instructing the jury on the risk benefit test while simultaneously
excluding the consumer expectation test.
The consumer expectations test goes hand-in-hand with strict liability,
because “[i]n today’s world it is often only the manufacturer who
can fairly be said to know and understand when an article is suitably
designed and safely made for its intended purpose.” West, 336 So.2d
at 89. All of us rely on this knowledge of the manufacturer when we
use products on a daily basis, and our clients’ rights to recovery should
not be jeopardized by the use of jury instructions which contravene
the historic evolution and sound reasoning for the adoption of strict
liability in Florida.
______________
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