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NOTICE OF MOTION AND MOTION

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on October 21, 2021 at 2:00 p.m., or as soon thereafter as this
matter may be heard, in Courtroom 2 of the United States District Court for the Northern District of
California, located at 1301 Clay Street, Oakland California 94612, before the Honorable Haywood S.
Gilliam, Jr., Plaintiffs Charles Baird and Lauren Slayton, individually and on behalf of all others
similarly situated and on behalf of the BlackRock Retirement Savings Plan (“Plaintiffs”), will and
hereby do move the Court to finally approve the submitted proposed Class Action Settlement.
Plaintiffs respectfully submit that they are amenable to the Court deciding this Motion on the papers,
without oral argument, if the Court deems it appropriate.

Plaintiffs make this Motion pursuant to Federal Rule of Civil Procedure 23(e)(2) and Civil
Local Rule 7-2. This Motion is based on the Notice of Motion and Motion; the accompanying
Memorandum in support and all Exhibits appended thereto; the concurrently filed Declaration of Mary
J. Bortscheller; all evidence, records, and pleadings in this action; oral argument that may be presented
at any hearing of this Motion; and all other matters that the Court deems proper.

Dated: September 7, 2021

/s/ Mary J. Bortscheller

Mary J. Bortscheller (admitted Pro Hac Vice)
Michelle C. Yau (admitted Pro Hac Vice)
Daniel R. Sutter (admitted Pro Hac Vice)
COHEN MILSTEIN SELLERS & TOLL PLLC
1100 New York Avenue, N.W., Suite 500 West
Washington, D.C. 20005

By:

Nina Wasow (Cal. Bar No. 242047)

Todd Jackson (Cal. Bar No. 202598)
FEINBERG, JACKSON, WORTHMAN &
WASOW LLP

2030 Addison St., Suite 500

Berkeley, CA 94704

Class Counsel

Mot. and Mem. in Supp. Of Mot. for Final Approval of Class Action Settlement
Case No. 4:17-cv-01892
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MEMORANDUM OF LAW

Plaintiffs Charles Baird and Lauren Slayton (“Plaintiffs”) submit this Memorandum in support
of their Motion for Final Approval of the Settlement Agreement dated March 9, 2021, which
memorializes the settlement in principle the Parties reached following a settlement conference with
the Honorable Judge Donna M. Ryu on February 5, 2021. Plaintiffs respectfully seek an Order finally
approving the Settlement' under Federal Rule of Civil Procedure 23(e).

L. INTRODUCTION

After more than four years of hard-fought litigation against BlackRock, the world’s largest
asset manager, Plaintiffs reached a $9,650,000 Settlement with Defendants on the eve of trial. The
Court granted preliminary approval of the Settlement on July 12, 2021. ECF No. 476. After being
preliminarily approved, an Independent Fiduciary reviewed the Settlement and determined it was fair
and reasonable for the Class. Ex. A at 1 (Report of the Independent Fiduciary for the Settlement in
Baird v. BlackRock Institutional Trust Company, N.A.; hereinafter “Independent Fiduciary Report”).
All of the Court’s reasons for preliminarily approving the Settlement still hold true today: the
Settlement is procedurally and substantively fair, adequate, and reasonable. ECF No. 476 at 8-10.

Under this significant Settlement, Defendants will pay nearly 30% of the damages that
Plaintiffs sought to prove at trial, based on modeling by Plaintiffs’ expert. Such a result is in line with
other settlements of similar cases. The Settlement is carefully structured to distribute Settlement funds
efficiently and equitably. Class members do not need to take any action to receive their Settlement
payment: the Settlement Administrator will automatically remit a “restorative” payment (i.e., eligible
for favorable tax treatment) either directly to the Class members’ accounts in the BlackRock 401(k)
Plan or in a form that may be invested in a retirement account (or simply cashed). Class members’
recovery will be proportional to their exposure to the at-issue BlackRock investments, so that those
participants who suffered the greatest alleged harm will receive the greatest recovery.

The Parties reached this Settlement only after engaging in extensive discovery, preparing for

I Unless otherwise specified, capitalized terms shall have the same meaning as provided in the
Settlement Agreement filed at ECF No. 471-2.

1
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an impending trial, and participating in a full day settlement conference facilitated by Judge Ryu. The
Settlement avoids the risks inherent in proceeding to trial, chief among them the risk of delay through
future appeals, and the material risk that Plaintiffs could ultimately recover nothing for the Class. The
fairness and adequacy of this Settlement is further reflected in the fact that, to date, no Class member
has filed an objection with the Court. Decl. of Mary J. Bortscheller in Supp. of Pls.” Mot.
(“Bortscheller Decl.”) 9 20.

For these reasons, and as explained in greater detail below, the Settlement satisfies all the

requirements of Federal Rule of Civil Procedure 23(e) and should be finally approved.

II. BACKGROUND

A. Summary of Litigation

Though the Court is very familiar with this ERISA class action, Plaintiffs summarize the
litigation history of the case here for ease of reference. Plaintiff Baird filed his original Complaint on
April 5, 2017 challenging Defendants’ management of the BlackRock Retirement Savings Plan (the
“Plan”). ECF No. 1. Defendants moved to dismiss the Complaint on June 1, 2017. ECF No. 35. After
the Parties completed their briefing on the motion to dismiss, Plaintiff Baird amended his Complaint
on October 18, 2017 to add Plaintiff Slayton and assert additional claims concerning BlackRock
Institutional Trust Company, N.A.’s compensation and management of certain commingled
investment vehicles. ECF No. 75. Defendants moved to dismiss Plaintiffs’ Amended Complaint on
November 8, 2017, ECF No. 79, and, after the Parties finished briefing their renewed motion to dismiss
arguments, Plaintiffs amended their Complaint a second time on August 27, 2018 to plead additional
allegations and name, based on discovery, the Plan’s investment consultant, Mercer Investment
Consulting (“Mercer”), as a defendant. ECF No. 154. Defendants and Mercer moved to dismiss
Plaintiffs’ Second Amended Complaint on October 22, 2018. ECF No. 181. The Court denied
Defendants’ Motion in part and dismissed Mercer on September 3, 2019, after the Parties submitted
their respective written and oral arguments. ECF No. 340.

The Parties engaged in extensive discovery into the claims and defenses in this case. E.g.,
Bortscheller Decl. 4. Among other things, Class Counsel took fourteen fact depositions and four

expert depositions, received and reviewed over 250,000 pages of documents and emails, and

2
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exchanged hundreds of pages of written discovery. Id. § 4. The Parties had a substantial number of
discovery disputes that required joint letter briefing before Magistrate Judge Kandis A. Westmore to
resolve. Id. § 5. In total, the Parties submitted eleven discovery disputes to Judge Westmore,
concerning matters ranging from untimely disclosure of trial witnesses to inadequately prepared
Federal Rule of Civil Procedure 30(b)(6) witnesses. Id. Plaintiffs prevailed, in whole or in part, on all
eleven disputes. ECF Nos. 114; 115; 116; 117; 119; 209; 238; 240; 241; 252; 262.

Plaintiffs moved to certify two classes on June 3, 2019. ECF No. 292. One class, the BlackRock
Plan Class, consisted of only current and former participants in the BlackRock Plan. /d. at 3. The other
class, the putative CTI Class, consisted of participants in numerous retirement plans whose retirement
savings were invested in certain BlackRock collective trust investment vehicles that engaged in
securities lending. Id. at 2. On February 11, 2020, the Court certified the BlackRock Plan Class under
Federal Rule of Civil Procedure 23(b)(1), but denied Plaintiffs’ motion to certify the larger CTI Class.
ECF No. 360. Plaintiffs sought but were denied a Federal Rule of Civil Procedure 23(f) appeal of the
Court’s denial of the CTI Class certification. ECF Nos. 367, 373.

Following class certification, the Parties engaged in expert discovery. Plaintiffs’ two merits
experts provided reports concerning damages and fiduciary process. Bortscheller Decl. 6. In
addition, Class Counsel deposed Defendants’ three expert witnesses and Plaintiffs’ experts submitted
rebuttal reports addressing three of Defendants’ expert reports. /d.

After expert discovery closed, Plaintiffs moved for partial summary judgment and Defendants
moved for summary judgment on all claims, on September 24, 2020. ECF No. 396. The Court denied
both motions on January 12, 2021. ECF No. 450. With trial on the horizon, Plaintiffs filed numerous
papers and motions in preparation of trial, including two motions in /imine on January 19, 2021, ECF
No. 453, and a trial brief and pre-trial conference statement on January 26, 2021, ECF Nos. 459, 461.
A few weeks before trial was scheduled to commence, the Court referred the Parties to a magistrate

judge settlement conference. ECF No. 445.

B. Settlement Negotiations

The Parties engaged in two separate mediations during the course of this litigation. First, the

Parties engaged a private mediator with JAMS ADR on February 7, 2020, while the motion for class
3
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certification was pending. Bortscheller Decl. 4 8. The Parties did not reach a resolution on that day, or
in informal negotiations which continued after the February 7 mediation session. /d. Second, the
Parties participated in a Court-ordered settlement conference occurring on February 5, 2021 and
facilitated by Magistrate Judge Ryu. The settlement conference was conducted by virtual means due
to the pandemic, and it lasted for seven hours (approximately three more hours than Judge Ryu had
initially allocated for the session). /d. § 12. During the settlement conference, the Parties extensively
discussed the merits of the case and risks of trial in a joint session with Judge Ryu, and thereafter the
Parties exchanged multiple offers and counter-offers with Judge Ryu’s assistance before arriving at an
agreement that evening; the settlement in principle was for the amount of $9,650,000. Id. 4 11. The
entire negotiation was done at arm’s-length and with the active supervision and assistance of Judge

Ryu. Id. §13.

C. The Proposed Settlement

The proposed Settlement releases the claims of the BlackRock Plan Class (and only the
BlackRock Plan Class) in this case in return for a payment of $9,650,000. That money will be
distributed by the Settlement Administrator, Settlement Services, Inc. (“SSI”), according to a Plan of
Allocation that allocates settlement funds proportional to the assets each Class member held in
BlackRock-managed funds in the Plan. The Settlement required an Independent Fiduciary to review
the Settlement for fairness.

The BlackRock Plan Class. The Settlement Agreement resolves all the claims asserted by the
certified BlackRock Plan Class (the “Class”), defined as follows: “All participants (and their
beneficiaries) in the BlackRock Retirement Savings Plan during the Class Period.” ECF No. 360; ECF
No. 471-2 (“Settlement Agreement”) 9 1.8. Excluded from the Class are the individuals named in the
case at any time as Defendants. The Class Period is the time period from April 5, 2011 through the
date of the entry of a Preliminary Approval Order in this case (July 12, 2021). Settlement Agreement
9 1.14. There are 18,289 Class members. Decl. of Robert Hyte RE: Notice Mailing (“Hyte Decl.”)
5.

Monetary Relief and Plan of Allocation. Under the Settlement Agreement, Defendants will

pay $9,650,000 into an escrow account established for the benefit of the Class by Class Counsel and
4
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trusteed by an escrow agent (the “Qualified Settlement Fund” or “QSF”’). Following deductions for (i)
any Court-approved Attorneys’ Fees and Expenses, (ii) any Court-approved Class Representative
Service Awards, and (ii1)) Administrative Expenses, the Net Settlement Amount will be distributed to
the Class according to the Plan of Allocation attached to the Settlement Agreement as Exhibit E.

The Plan of Allocation provides that each Class member will receive a share of the Net
Settlement Amount that is proportionate to the value of her individual account allocations to
BlackRock-managed investments relative to the aggregate value of all Class members’ allocations to
BlackRock-managed investments. Specifically, each Class member’s Distribution shall be calculated

as follows:

a. First, the Settlement Administrator shall determine the aggregate value of the portion of each
Class member’s account allocated to BlackRock-managed investments during the Class
Period by summing the value of the Class member’s positive (greater than zero) account
balance allocations to BlackRock-managed investments at the end of each quarter during the
Class Period.

b. Second, the Settlement Administrator shall determine the aggregate value of the Plan’s
investment in BlackRock-managed funds across all quarters of the Class Period by summing
the aggregate values of all Class members’ positive account balance allocations to BlackRock-
managed investments.

c. Third, the Settlement Administrator shall, for each Class member, divide the aggregate value
of each Class member's account balance allocations to BlackRock-managed investments by
the Plan’s aggregate investment in BlackRock-managed funds across all quarters of the Class
Period; this is the Pro Rata Share.

d. A Class member’s Settlement payment is equal to the product of the Pro Rata Share value and
the Net Settlement Amount value.

Settlement Agreement Ex. E at Part B.

Current Participants with a greater than zero ($0) account balance on the date Settlement
payments are made will have their Plan accounts credited with their share of the Net Settlement
Amount. Settlement Agreement 9 6.6.2. The Settlement payment will be invested in accordance with
and proportionate to the investment elections then on file for each Current Participant. /d. § 6.6.3. If
the Current Participant does not have an investment election on file, then the Settlement payment will
be invested in the Plan’s Qualified Default Investment Alternative. /d. 9 6.6.3.

Former Participants will receive a check sent to the address on file with the Plan’s

5
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Recordkeeper. Settlement Agreement 9] 6.8.2. In order to increase uptake of the Settlement payments,
Former Participants have not been required to submit a claim form in order to receive their Settlement
payment. Bortscheller Decl. 4 22. For each check issued to a Former Participant, the Settlement
Administrator will calculate and withhold applicable taxes associated with the payment and will issue
necessary tax forms to the Former Participant. Settlement Agreement 9 6.8.2(a). Further, the
Settlement Administrator will advise the Former Participant: first, that the Settlement payment is
rollover eligible; 2 and second, that if a Qualified Domestic Relations Order applies to the payment,
they are responsible for complying with such Order. Id. 99 6.8.2(b)-(c). Similarly, the Settlement
Administrator will issue checks to any Current Participants who have a greater than zero ($0) account
balance as of the date Settlement payments are made (e.g., Current Participants who close their Plan
account before Settlement payments are made shall receive a check), with appropriate taxes
withdrawn. /d. 9 6.7, 6.7.1.
Release of Claims. In exchange for the relief provided in the Settlement, the Class will

release the Released Parties from the Released Claims:

a. That were asserted in the Complaint or Action, or that arise out of the conduct alleged in the
Complaint whether or not pleaded in the Complaint;

b. That arise out of, relate to, are based on, or have any connection with (1) the selection,
oversight, retention, or performance of the Plan’s investment options and service providers;
(2) fees, costs, or expenses charged to, paid by, or reimbursed by the Plan, directly or
indirectly, including, without limitation, all fees charged against collective trust fund assets,
including fees for managing securities lending cash collateral and fees expressed as a share of
net securities lending returns; (3) disclosures or failures to disclose information regarding the
Plan’s investment options, fees, costs, expenses, or service providers;

c. That would be barred by res judicata based on entry of the Final Approval Order;
d. That relate to the direction to calculate, the calculation of, and/or the method or manner of

allocation of the Qualified Settlement Fund to the Plan or any member of the Class in
accordance with the Plan of Allocation; or

2 The Settlement payments to Former Participants are intended to be eligible rollover distributions
within the meaning of Internal Revenue Code § 3405(c), which requires that distributions shall be
subject to a 20% withholding tax. 26 U.S.C. § 3405(c)(1)(B). The Class Notice will advise the Former
Participants that if the payment is rolled over (i.e. deposited) into a qualified retirement savings
account within a specific time of receipt, no additional early distribution tax penalty will be assessed
on the payment.

6

Mem. in Supp. Of Mot. for Final Approval of Class Action Settlement
Case No. 4:17-cv-01892




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 4:17-cv-01892-HSG Document 482 Filed 09/07/21 Page 13 of 26

e. That relate to the approval by the Independent Fiduciary of the Settlement Agreement, unless
brought against the Independent Fiduciary alone.

Excluded from Released Claims are:

a. Any rights or duties arising out of the Settlement Agreement, including the enforcement of
the Settlement Agreement;

b. Claims of individual denial of benefits under ERISA § 502(a)(1)(B), 29 U.S.C.
§ 1132(a)(1)(B) that do not fall within sections (a)-(e) above;

c. Wages, labor, or employment claims unrelated to the Plan;

d. Any claims which were or may be asserted on behalf of the non-certified CTI Class other than
the claims belonging to the BlackRock Plan Class; or

e. Claims arising exclusively from conduct after the close of the Class Period.

Settlement Agreement 9§ 1.45.6. Further, the Settlement Agreement specifically does not release any
claim whatsoever brought on behalf of any person or entity other than a member of the BlackRock

Plan Class against the Released Parties. /d. 4 1.45.7.

D. Preliminary Approval and Class Notice

On July 12,2021, this Court granted Plaintiffs’ motion to preliminarily approve the Settlement.
ECF No. 476. In its order, the Court observed that (1) “settlement was reached after considerable arms-
length bargaining between the parties;” (2) “the proportionate distribution of settlement payments does
not improperly grant preferential treatment to Class Representatives;” (3) “[i]n light of the significant
settlement amount and the risks and challenges faced by Plaintiffs in a potential trial, the Court finds
that the settlement is within the range of possible approval;” and (4) there were “no obvious
deficiencies” with the Settlement. /d. at 8-10. Further, the Court ordered that the Parties implement

the proposed class notice plan and Independent Fiduciary review. Id. at 5, 12.

E. The Notice Plan

The Court’s preliminary approval order required the Settlement Administrator to send a notice
of the Settlement (“Settlement Notice™) through either an email consisting of the long form Settlement

Notice (Settlement Agreement Ex. C) or through both email and direct mail of a postcard notice
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(Settlement Agreement Ex. C.1). ECF No. 476 at 6.

In accordance with the Court’s order, Plaintiffs provided notice to Class members about the
proposed terms of the Settlement.> Specifically, starting on August 11, 2021, the Settlement
Administrator executed the Notice Plan. The Settlement Administrator determined that there are
18,289 Class members. Hyte Decl. 5. In connection with the Notice Plan, the Settlement
Administrator sent long-form notice via email to 86% of the 12,107 Current Participants in the Class
and sent postcard notice to the remaining 14% of Current Participants in the Class for which the Plan’s
recordkeeper did not have an email address on file. Id. Y 8-9. The Settlement Administrator also
issued postcard notice to 100% of the 6,182 Former Participants in the Class. /d. 9.

The Settlement Administrator advised that 325 notices sent to the 12,107 Current Participants
were undeliverable. Id. 44 10-11. The Settlement Administrator also advised that 572 notices sent to
6,182 Former Participants were undeliverable. /d. The Settlement Administrator traced and re-issued
postcard notice to all but 69 Current and Former Participants. /d. Current Participants will still have
any recovery to which they are entitled deposited into their Plan account. Settlement Agreement Ex.
E at 4-5. Through this Notice Plan, Class notice was successfully transmitted to 99.6% of Class

members.

F. Independent Fiduciary Approval

The Settlement Agreement provides that the Plan Administrator shall, on behalf of the Plan,
retain an Independent Fiduciary to ensure that the Plan’s claims were only released in exchange for a
reasonable settlement. Settlement Agreement §3.2. The Plan Administrator retained Fiduciary
Counselors to review the Settlement after seeking and obtaining consent from Class Counsel to the
selection of Fiduciary Counselors. Bortscheller Decl. 4 17. A team at Fiduciary Counselors reviewed
the Settlement of the Released Claims on behalf of the Plan to ensure it complied with all relevant
conditions of Prohibited Transaction Exemption 2003-39 (“PTE 2003-39”). Settlement Agreement

93.2.1. PTE 2003-39 generally requires that a settlement be “reasonable, in light of the plan’s

P Further, in accordance with their obligations under the Class Action Fairness Act (“CAFA”),
Defendants — through the Settlement Administrator, Settlement Services, Inc. (“SSI”’) — mailed notices
to the requisite officials. 28 U.S.C. § 1715. Hyte Decl. 4| 2; see also Settlement Agreement 9 10.6.
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likelihood of full recovery, the risks and costs of litigation, and the value of claims foregone.” Class
Exemption for the Release of Claims and Extensions of Credit in Connection with Litigation, 68 Fed.
Reg. 75,632, 75,635 (Jan. 1, 1975). As part of its investigation, a team from Fiduciary Counselors
spoke at length with Class Counsel about the litigation and the proposed Settlement, among other

things. Bortscheller Decl. §| 18; see also Independent Fiduciary Report at 1-2.

After conducting a review of the Settlement, Fiduciary Counselors on September 3, 2021
issued a written report which approved and authorized the Settlement on behalf of the Plan in
accordance with PTE 2003-39. Independent Fiduciary Report at 1. When approving the Settlement,
Fiduciary Counselors determined the following:

o The Court has certified the Litigation as a class action, and in any event, there is a

genuine controversy involving the Plan.

o The Settlement terms, including the scope of the release of claims, the amount of cash
received by the Plan and the amount of any attorneys’ fee award or any other sums to
be paid from the recovery, are reasonable in light of the Plan’s likelihood of full
recovery, the risks and costs of litigation, and the value of claims forgone.

o The terms and conditions of the transaction are no less favorable to the Plan than
comparable arm’s-length terms and conditions that would have been agreed to by
unrelated parties under similar circumstances.

o The transaction is not part of an agreement, arrangement or understanding designed to
benefit a party in interest.

o The transaction is not described in Prohibited Transaction Exemption (“PTE”) 76-1.

o All terms of the Settlement are specifically described in the written settlement
agreement.

o The Plan is receiving no assets other than cash in the Settlement.

Id. at4 —9.

G. The Lack of Objections

To date, Class Counsel has received 24 inquiries by telephone and by email from individuals
about the Settlement. Bortscheller Decl. 9 19. Several Class members asked to update their contact
information, and Class Counsel passed this information along to the Settlement Administrator. /d.
Others wanted to gain a clearer understanding about the lawsuit and the Settlement, and Class Counsel
responded to each of their questions. /d. As of the date of this filing, no Class member has filed an
objection to the Settlement with the Court. /d. 4 20. Moreover, in all of the contacts with Class
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members to date, no Class member has expressed concerns with any aspect of the Settlement to Class

Counsel. /d. 4 21.

III. THE PROPOSED SETTLEMENT IS FAIR, ADEQUATE AND REASONABLE AND
THUS WARRANTS APPROVAL UNDER FEDERAL RULE OF CIVIL
PROCEDURE 23

Rule 23(e) of the Federal Rules of Civil Procedure requires judicial approval of any settlement
agreement that will bind absent class members. Fed. R. Civ. P. 23(e)(2). In order to be approved, the
settlement must be “fair, reasonable, and adequate.” /d. Settlement of complex matters such as this is
favored in this District. In re Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir. 2008) (“[TThere is a
strong judicial policy that favors settlements, particularly where complex class action litigation is
concerned.”).

Whether a settlement is “fair, reasonable, and adequate” depends on whether “(A) the class
representatives and class counsel have adequately represented the class; (B) the proposal was
negotiated at arm's length; (C) the relief provided for the class is adequate, taking into account: (i) the
costs, risks, and delay of trial and appeal; (ii) the effectiveness of any proposed method of distributing
relief to the class, including the method of processing class-member claims; (iii) the terms of any
proposed award of attorney's fees, including timing of payment; and (iv) any agreement required to be
identified under Rule 23(e)(3); and (D) the proposal treats class members equitably relative to each
other.” Fed. R. Civ. P. 23(e)(2)(A)-(D).

In addition, the Ninth Circuit developed a series of factors to evaluate a settlement before the
Federal Rules were amended in 2018 to codify the current Federal Rule of Civil Procedure 23(e)(2)
standard. Most of the Ninth Circuit’s factors are co-extensive with the Federal Rule of Civil Procedure
23(e)(2) factors. They include: “(1) the strength of the plaintiffs’ case; (2) the risk, expense,
complexity, and likely duration of further litigation; (3) the risk of maintaining class action status
throughout the trial; (4) the amount offered in settlement; (5) the extent of discovery completed and
the stage of the proceedings; (6) the experience and views of counsel; (7) the presence of a
governmental participant; and (8) the reaction of the class members of the proposed settlement.”

Churchill Vill., L.L.C. v. Gen. Elec., 361 F.3d 566, 575 (9th Cir. 2004).
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As explained in detail below and as reflected in the Court’s preliminary approval opinion and
the Independent Fiduciary’s report, the Settlement is “fair, reasonable, and adequate” under Federal
Rule of Civil Procedure 23(e)(2) and the Ninth Circuit’s standard, and should be approved. In re
Tableware Antitrust Litig., 484 F. Supp. 2d 1078, 1079 (N.D. Cal. 2007) (stating that preliminary

approval “establishes an initial presumption of fairness”) (citation omitted).

A. The Class Was Adequately Represented

A class is adequately represented during a settlement when the class’s representatives and
counsel have fully informed themselves about the case’s strengths and weaknesses during litigation
before negotiating a settlement. Fed. R. Civ. P. 23(e)(2) advisory committee’s note to 2018 amendment
(explaining adequacy is a “procedural” element “looking to the conduct of the litigation,” and noting
that “the nature and amount of discovery in this or other cases . . . may indicate whether counsel
negotiating on behalf of the class had an adequate information base.”); In re lllumina, Inc. Sec. Litig.,
2021 WL 1017295, at *3 (S.D. Cal. Mar. 17, 2021) (finding adequate representation where counsel
“vigorously prosecute[d] this action on behalf of the class through significant motion practice and
discovery efforts”); In re Google LLC St. View Elec. Commc'ns Litig.,2020 WL 1288377, at *10 (N.D.
Cal. Mar. 18, 2020) (similar).

Class Counsel adequately represented the Class. The Parties reached this Settlement after more
than four years of active litigation. During that time, Class Counsel conducted thorough discovery of
the Class’s claims: requesting and reviewing over 250,000 documents, deposing 14 fact witnesses and
four experts, and engaging three experts to support their claims. Bortscheller Decl. 4 4. This process
was extremely contentious and caused the Parties to seek Court intervention in discovery disputes at
least 11 times. Id. 9| 5. In addition, the Parties’ legal positions were thoroughly fleshed out both through
these discovery disputes and through the Parties’ briefings for multiple motions to dismiss, class
certification, and summary judgment. See, e.g., ECF No. 181 (Mot. to Dismiss Second Am. Compl.);
ECF No. 210-3 (Opp. to Mot. To Dismiss Second Am. Compl.); ECF No. 292 (Mot. to Certify Class);
ECF No. 303 (Opp. to Mot. to Certify Class); ECF No. 385 (Pls.” Mot. for Summ. J.); ECF No. 396

(Defs.” Mot. for Summ. J.). In short, Class Counsel diligently and vigorously litigated this action,
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which provided a comprehensive understanding of the merits of the case, their opponents’ defense,
and the risks of proceeding to trial. In re Illumina, Inc. Sec. Litig., 2021 WL 1017295, at *3; In re
Google LLC St. View Elec. Commc'ns Litig., 2020 WL 1288377, at *10.

Similarly, Plaintiffs Baird and Slayton took their role as class representatives very seriously.
ECF No. 481-3 9 6; ECF No. 481-4 4 6; Bortscheller Decl. § 7. They directly participated in the
discovery process by turning over documents relevant to the case and sitting for in-person depositions.
ECF No. 481-3 49 7-9; ECF No. 481-4 9 7-9. They also stayed informed about the case, and its
strengths and weaknesses, throughout the litigation. E.g., ECF No. 481-3 4 12; ECF No. 481-4 q 11.
Moreover, they were active participants in the February 5, 2021 settlement conference which prepared
them to evaluate the Settlement and conclude it was in the Class’s best interest. ECF No. 481-3 q 15;
ECF No. 481-4 9] 14. As such, the Named Plaintiffs adequately represented the Class’s interests. In re
Google LLC St. View Elec. Commc'ns Litig., 2020 WL 1288377, at *10 (holding a plaintiff adequately
represented a class when they provide evidence for the case). The Class had adequate representation

here, which weighs in favor of final approval of the Settlement.

B. The Proposal Was Negotiated at Arm’s-Length

A settlement borne of an arm’s-length negotiation ensures that the outcome was not influenced
by a conflict of interest. Schneider v. Chipotle Mexican Grill, Inc., 336 F.R.D. 588, 600 (N.D. Cal.
2020). The Ninth Circuit “put[s] a good deal of stock in the product of an arms-length, non-collusive,
negotiated resolution” in approving a class action settlement. Rodriguez v. W. Publ'g Corp., 563 F.3d
948, 965 (9th Cir. 2009). Indicia of an arm’s-length negotiation include (1) understanding the case’s
strengths and weaknesses before reaching settlement; (2) not negotiating fees in connection with the
settlement in principle; (3) the presence of a neutral third-party overseeing the settlement process; and
(4) only negotiating about the settlement of a single case. Fed. R. Civ. P. 23 advisory committee’s note
to 2018 amendment; Uschold v. NSMG Shared Servs., LLC, 333 F.R.D. 157, 169-72 (N.D. Cal. 2019);
Schneider, 336 F.R.D. at 600.

The negotiation that led to this Settlement was conducted entirely at arm’s-length and was
wholly non-collusive. Bortscheller Decl. § 13. First, the Parties agreed to settle only after extensive

litigation and discovery into each of Plaintiffs’ claims over more than four years. Supra Part II.A. This
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litigation was markedly contentious, and the claims well discovered. /d. As a result, this Settlement
was only reached after Class Counsel had substantial information about the strengths and weaknesses
of the case. See Schneider, 336 F.R.D. at 600 (finding settlement was “not tainted by collusion or
conflicts of interest” given, inter alia, “the amount of discovery completed [and] the extensive motion
practice”). Second, the fee award Class Counsel is seeking as compensation for its work in securing
this Settlement was not negotiated with Defendants in connection with the $9.65 million Settlement,
and it will revert to the Class if not approved by the Court. See Settlement Agreement 9 1.32; 1.37;
Bortscheller Decl. q 15. Moreover, there was no agreement that Defendants would consent to the
attorneys’ fees requested. Bortscheller Decl. § 15. These features indicate that the potential fee award
did not create a conflict for Class Counsel that influenced the negotiation. See In re Bluetooth Headset
Prod. Liab. Litig., 654 F.3d 935, 947 (9th Cir. 2011). Third, Magistrate Judge Ryu facilitated the
settlement conference in which the Settlement was reached, and only after the Parties had failed to
reach agreement during a private mediation facilitated through JAMS ADR over a year earlier. Supra
Part I1.B. Finally, the Settlement was reached on behalf of the BlackRock Plan Class and only released
the claims asserted in the Complaint on behalf of the BlackRock Plan Class. Settlement Agreement
9 1.45.7. No other cases were discussed in connection with the negotiation of this Settlement.
Bortscheller Decl. § 14. Therefore, all indicia of an arm’s-length negotiation are present here. Uschold,
333 F.R.D. at 169-72; Schneider, 336 F.R.D. at 600.

For the above reasons, the Settlement process was procedurally sound and therefore should be
approved. Class Counsel aggressively litigated this case and only reached Settlement at arm’s-length
after carefully considering the benefits and risks to the Class in light of the likelihood of success at

trial.

C. The Relief Provided to the Class Is Adequate

In addition to being procedurally sound, the Settlement is substantively sound. Federal Rule of
Civil Procedure 23(e)(2)(C) ensures a settlement is substantively adequate by weighing “(i) the costs,
risks, and delay of trial and appeal; (ii) the effectiveness of any proposed method of distributing relief
to the class, including the method of processing class-member claims; (iii) the terms of any proposed

award of attorney's fees, including timing of payment; and (iv) any agreement required to be identified
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under Rule 23(e)(3)[.]” Each factor supports a finding that the relief provided for the Class is adequate

and the Settlement should therefore be approved.

(1) The Settlement is adequate given the costs, risks, delay of trial and appeal,
and the strength of Plaintiffs’ case

The adequacy of the relief provided to the Class is measured using “an amalgam of delicate
balancing, gross approximations and rough justice” rather than a mathematical formula. /n re
Facebook Biometric Info. Priv. Litig., 2021 WL 757025, at *6 (N.D. Cal. Feb. 26, 2021), appeal
dismissed, 2021 WL 2660668 (9th Cir. June 22, 2021) (quoting Rodriguez, 563 F.3d at 965). This
requires a context specific assessment of the “overall risks and rewards of a trial.” /d. at *6-7. For this
reason, the Ninth Circuit emphasizes the importance of “an arms-length, non-collusive, negotiated
resolution” to a settlement’s adequacy. /d. As noted above, the Settlement was procedurally robust,
only occurring after more than four years of intense litigation and through a settlement conference
facilitated by Judge Ryu. Supra Part IV.B. In addition, the Settlement amount reflects the risks that
the Class would receive no recovery if the case was to proceed to trial, and the costs and delay to the
Class if an appeal followed a trial verdict.

Although Plaintiffs were confident in the merits of the case, there was a material risk that
Plaintiffs would be unable to prevail at trial. Throughout litigation, Defendants maintained that the
Class was provided “world-class” investment options on financial terms more favorable than those
negotiated by fiduciaries of plans with much greater bargaining power than the Plan. ECF No. 181 at
1; ECF No. 396 at 1. Defendants further contended that, throughout the Class Period, the Plan’s
decisions were informed and approved by an unaffiliated third-party investment consultant. /d. In
addition, there was little applicable case law for certain of Plaintiffs’ claims concerning securities
lending compensation and collateral management. In the absence of clear case law, success on these
claims likely would have turned on a battle of the experts. See Baird v. BlackRock Inst. Tr. Co., N.A.,
2021 WL 681468, at *1 (N.D. Cal. Jan. 28, 2021) (denying Defendants’ motion to reconsider summary
judgment). This created a substantial risk for the Class because the outcome of such a battle is
unpredictable and could not be informed by the outcomes in other cases.

Moreover, if Plaintiffs prevailed on the merits, there was a risk that they would be unable to
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establish damages. The Parties disagreed about whether ERISA § 409, 29 U.S.C. § 1109, imposed on
Plaintiffs a burden of proving “loss causation” and what the standard for causation was in this District.
Compare ECF No. 396 at 15 with ECF No. 423 at 18-19. The Court’s summary judgment decision did
not reach this issue. See Baird v. BlackRock Inst. Tr. Co., N.A.,2021 WL 105619, at *2-*4 (N.D. Cal.
Jan. 12, 2021). As such, there was a risk that the Court would agree with Defendants’ interpretation
of ERISA § 409, 29 U.S.C. § 1109, and related arguments if Plaintiffs established liability at trial,
thereby eliminating many recoverable damages. See, e.g., ECF No. 396 at 17 (describing Defendants’
view that the Class suffered “negative damages”). Assuming Plaintiffs prevailed at trial on this issue,
Class Counsel anticipated Defendants would appeal, causing significant delay and creating the risk
that any damages award by this Court could be reversed on appeal.

The Settlement avoids these risks and provides a sizable recovery for the Class representing
approximately 30% of damages Class Counsel intended to prove at trial. This is within the range of
recovery deemed adequate in similar cases. Marshall v. Northrop Grumman Corp., 2020 WL
5668935, at *2 (C.D. Cal. Sept. 18, 2020), appeal dismissed (9th Cir. Feb. 16, 2021) (approving
settlement that represented approximately 29% of damages in similar ERISA matter); Sims v. BB&T
Corp.,2019 WL 1995314, at *2, *5 (M.D.N.C. May 6, 2019) (approving settlement that represented
19% of estimated damages in connection with similar ERISA claims); Cheng Jiangchen v. Rentech,
Inc., 2019 WL 5173771, at *7 (C.D. Cal. Oct. 10, 2019) (approving settlement that represented 10%
of maximum damages); Hochstadt v. Bos. Sci. Corp., 708 F. Supp. 2d 95, 109 (D. Mass. 2010) (noting
that recovery of approximately 27% of conservatively estimated damages was “plainly reasonable”).

Finally, by reaching a Settlement before trial, the Class avoided substantial costs and ensured
that members would timely receive their recovery. Proceeding to trial would require substantial
additional expense, including the costs of preparing and presenting two expert witnesses, trial
technology, and travel for the litigation team and Plaintiffs’ witnesses, among other things. Moreover,
given the likelihood that any trial outcome would be appealed, a substantial delay in the Class’s receipt
of a recovery likely was avoided through settlement. As such, the Settlement is adequate because the
substantial amount recovered properly reflects the risk that the Class would recover nothing if the case

proceeded to trial and ensured a timely and cost-sensitive resolution to this case.
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(2) The Settlement is adequate because it will effectively distribute relief to the
Class

A settlement adequately distributes relief when the claims procedure “facilitates filing
legitimate claims” and is not “unduly demanding.” Fed. R. Civ. P. 23 advisory committee’s note to
2018 amendment; see In re Facebook Biometric Info. Priv. Litig., 2021 WL 757025, at *8. The
Settlement here is structured to limit the administrative burden for Class members to receive recovery
and increase the likelihood that Class members will receive their distribution of Settlement proceeds.
The Plan of Allocation is highly efficient and effective because it automatically remits payment either
directly to a Class member’s 401(k) Plan account or issues a check that is eligible be invested in a
retirement account (or simply cashed). There are 12,107 Current Participants in the Plan — that is,
Class members who have money invested through the BlackRock Plan. These 12,107 Class members
will have a Pro Rata Share of the Settlement credited to their Plan account, without having to take any
action. Supra Part I1.C. There are also 6,180 Former Participants of the Plan — that is, Class members
who no longer have an open 401(k) account in the Plan or who have an account balance of zero ($0).
These Class members will receive a check for their share of the Settlement, without having to take any
action. Supra Part 11.C. This will automatically increase the uptake of Settlement proceeds by Class
members.

Courts routinely approve as adequate distribution methods that are /ess efficient and more
burdensome for class members; the Settlement distribution method here thus is more than adequate.
E.g., In re Facebook Biometric Info. Priv. Litig., 2021 WL 757025, at *8 (finding adequate a
distribution method that required class members to fill out a claim form and receive payment by check
or online options); In re Toyota Motor Corp. Unintended Acceleration Mktg., Sales Pracs., and Prods.
Liab. Litig., 2013 WL 3224585, at *18 (C.D. Cal. June 17, 2013) (“The requirement that class
members download a claim form or request in writing a claim form, complete the form, and mail it

back to the settlement administrator is not onerous.”).

(3) The Settlement is adequate because it provides that reasonable attorneys’ fees
would be awarded from the common fund

The Settlement terms that relate to Class Counsel’s fees also demonstrate that the relief the

Class will receive is adequate. A settlement is fair, reasonable, and adequate when it does not award

16

Mem. in Supp. Of Mot. for Final Approval of Class Action Settlement
Case No. 4:17-cv-01892




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 4:17-cv-01892-HSG Document 482 Filed 09/07/21 Page 23 of 26

Class Counsel a disproportionately large fee that would affect its judgment when recommending a
settlement. See In re Bluetooth Headset Prod. Liab. Litig., 654 F.3d at 947 (noting fee requests are
suspect where counsel “receive[s] a disproportionate distribution of the settlement;” negotiates a
“‘clear sailing” arrangement;” or agrees to let fees not awarded revert to defendant) (citation omitted);
see also Allen v. Bedolla, 787 F.3d 1218, 1224 (9th Cir. 2015) (noting that the fee “award exceeds the
maximum possible amount of class monetary relief by a factor of three” and remanding for more
careful judicial scrutiny of the proposed settlement and fee award). Class Counsel’s request for
attorneys’ fees is subject to a separate pending motion. ECF No. 481. As detailed at length in that
motion, the Settlement’s terms regarding fees and the related request for fees are eminently reasonable.
Id. Namely, the Settlement specifically required Class Counsel to seek Court approval of a fee award
not exceeding 29% of the Gross Settlement Amount. Settlement Agreement § 7.1. Because the
Settlement is structured so that 100% of the Net Settlement Amount (i.e., the Gross Settlement Amount
after fees and expenses) would be distributed to the Class, there is no possibility that the fee award
would exceed 29% of the Class’s ultimate recovery. Moreover, any requested fee not awarded to Class
Counsel would revert to the Class (and not Defendants) and there was no agreement that Defendants
would consent to Plaintiffs’ fee request. Bortscheller Decl. § 15. Therefore, the Settlement provides
adequate relief to the Class because it does not disproportionately award Class Counsel.
(4) The Settlement is adequate because there are no side agreements

Federal Rule of Civil Procedure 23(e)(3) requires Class Counsel to identify “any agreement
made in connection with the proposal.” The Settlement Agreement reflects the only agreement
amongst the Parties, and there are no separate or “side” agreements made in connection with the
Settlement. Bortscheller Decl. § 15. As such, there are no agreements outside of the Settlement
Agreement that would negatively affect the value of the Settlement to the Class. Therefore, the
Settlement provides adequate relief to the Class because it reflects the costs and risks of proceeding
through trial, would effectively and efficiently distribute funds to the Class, does not improperly

reward Class Counsel, and represents the entire agreement between the Parties.
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D. The Proposal Treats Class Members Equitably

Finally, Federal Rule of Civil Procedure 23(e)(2)(D) mandates that a settlement must “treat[]
class members equitably relative to each other.” “It is reasonable to allocate the settlement funds to
class members based on the extent of their injuries or the strength of their claims on the merits.” In re
Omnivision Techs., Inc., 559 F. Supp. 2d 1036, 1045 (N.D. Cal. 2008) (citation omitted); see also
Perks v. Activehours, Inc., 2021 WL 1146038, at *6 (N.D. Cal. Mar. 25, 2021). As described above,
the Plan of Allocation provides that each Class member will receive a payment in proportion to the
size of their BlackRock-managed retirement investments in the BlackRock Plan. See supra Part 11.C;
Settlement Agreement Ex. E. This approach distributes the proceeds of the Settlement broadly
amongst the Plan’s Current and Former Participants, and it recognizes that the Class members with
the largest investments in BlackRock-managed funds in the Plan were those most harmed by the
ERISA violations alleged in the case. Courts commonly accept this type of settlement allocation
method. See Urakhchin v. Allianz Asset Mgmt. of Am., L.P., 2018 WL 3000490, at *5 (C.D. Cal. Feb.
6, 2018) (approving a plan of allocation that provided for a pro rata distribution of settlement funds);
Scott v. ZST Digit. Networks, Inc.,2013 WL 12126744, at *7 (C.D. Cal. Aug. 5, 2013) (same); Pfeifer
v. Wawa, Inc., 2018 WL 4203880, at *6 (E.D. Pa. Aug. 31, 2018) (same).*

For the foregoing reasons, the Settlement is “fair, reasonable, and adequate” and should be

approved. Fed. R. Civ. P. 23(e)(2).

E. All Other Relevant Factors Support Approval

In addition to satisfying the standard for approval under Federal Rule of Civil Procedure
23(e)(2), the Settlement satisfies all non-overlapping Churchill factors relevant to this Settlement.
First, there is a risk that the class could be de-certified if the case proceeded through trial and was
delayed by appeal. Namely, there is a legal issue percolating in the circuit courts concerning whether

a plan participant has Article III standing to challenge the selection and monitoring of plan investments

4 Plaintiffs have each requested $15,000 Service Awards for their efforts in this litigation. That request
is pending and subject to the Court’s approval. ECF No. 481. “Those awards are well-established as
legitimate in the Ninth Circuit, and there is no decision post-dating the amendments to Rule 23 which
suggest that they are no longer appropriate due to Rule 23(e)(2)(D).” Elkies v. Johnson & Johnson
Servs., Inc.,2020 WL 10055593, at *7 (C.D. Cal. June 22, 2020).
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in which they did not invest. See Boley v. Universal Health Servs., Inc., 498 F. Supp. 3d 715 (E.D. Pa.
2020), appeal docketed, No. 21-2014 (3rd Cir. May 26, 2021). BlackRock unsuccessfully asserted this
very argument at the motion to dismiss stage. ECF No. 181 at 8 n.6. But because Article III challenges
can be raised at any time, see Fed. R. Civ. P. 12(h)(3), there is a risk of de-certification or dismissal if
binding authority were to change. Second, the experience and view of counsel weighs in favor of
Settlement. Class Counsel has over 80 collective years of experience litigating complex class actions
and ERISA matters. Bortscheller Decl. § 16. During this time, Class Counsel has received numerous
accolades for their ERISA expertise and success in litigating ERISA actions. /d. Class Counsel fully
endorses the proposed Settlement as a highly favorable result for the Class. Id. Class Counsel is best
suited to make this judgment as they have litigated this case for over four years. Their endorsement
weighs in favor of final approval of the Settlement. See, e.g., Quiruz v. Specialty Commodities, Inc.,
2020 WL 6562334, at *7 (N.D. Cal. Nov. 9, 2020); In re TracFone Unlimited Serv. Plan Litig., 112
F. Supp. 3d 993, 1006 (N.D. Cal. 2015). Finally, the reaction of Class members also weighs in favor
approving the Settlement and to date, there have been no objections to the Settlement. /d. Therefore,
the settlement is “fair, reasonable, and adequate.”
IV.  CONCLUSION

For the foregoing reasons, the Settlement should be approved because it is fair, reasonable, and

adequate.
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Dated: September 7, 2021

By:

/s/ Mary J. Bortscheller

Mary J. Bortscheller (admitted Pro Hac Vice)

Michelle C. Yau (admitted Pro Hac Vice)
Daniel R. Sutter (admitted Pro Hac Vice)
COHEN MILSTEIN SELLERS & TOLL PLLC
1100 New York Avenue, N.W., Suite 500 West
Washington, D.C. 20005

Nina Wasow (Cal. Bar No. 242047)

Todd Jackson (Cal. Bar No. 202598)
FEINBERG, JACKSON, WORTHMAN &
WASOW LLP

2030 Addison St., Suite 500

Berkeley, CA 94704

Class Counsel
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1. Introduction

Fiduciary Counselors has been appointed as an independent fiduciary for the BlackRock
Retirement Savings Plan (the “Plan”) in connection with the settlement (the “Settlement”)
reached in Baird v. BlackRock Institutional Trust Company, N.A., No. 17-cv-01892-HSG-KAW,
(the “Litigation” or “Action”), which was brought in the United States District Court for the
Northern District of California (the “Court”). Fiduciary Counselors has reviewed over 70
previous settlements involving ERISA plans.

IL. Executive Summary of Conclusions

After a review of key pleadings, decisions and orders, selected other materials and interviews
with counsel for the parties, Fiduciary Counselors has determined that:

« The Court has certified the Litigation as a class action, and in any event, there is a
genuine controversy involving the Plan.

« The Settlement terms, including the scope of the release of claims, the amount of cash
received by the Plan and the amount of any attorneys’ fee award or any other sums to be
paid from the recovery, are reasonable in light of the Plan’s likelihood of full recovery,
the risks and costs of litigation, and the value of claims forgone.

o The terms and conditions of the transaction are no less favorable to the Plan than
comparable arm’s-length terms and conditions that would have been agreed to by

unrelated parties under similar circumstances.

« The transaction is not part of an agreement, arrangement or understanding designed to
benefit a party in interest.

« The transaction is not described in Prohibited Transaction Exemption (“PTE”) 76-1.
« All terms of the Settlement are specifically described in the written settlement agreement.
« The Plan is receiving no assets other than cash in the Settlement.

Based on these determinations about the Settlement, Fiduciary Counselors hereby approves and
authorizes the Settlement on behalf of the Plan in accordance with PTE 2003-39.

I11. Procedure

Fiduciary Counselors reviewed key documents, including the Second Amended Complaint; the
Court’s orders on the motions to dismiss, for summary judgment, and for class certification; the
Settlement Agreement; the Motion for Preliminary Approval and related papers; the Court’s
Order Preliminarily Approving Settlement; the Notice; and the Motion for Approval of
Attorneys’ Fees and Costs, and Class Representative Service Awards and related papers. In order
to help assess the strengths and weaknesses of the claims and defenses in the Litigation, as well

FIDUCIARY COUMNSELORS
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as the process leading to the Settlement, the members of the Fiduciary Counselors Litigation
Committee conducted separate telephone interviews with counsel for both Defendants and
Plaintiff. Fiduciary Counselors’ Litigation Committee met on September 3, 2021, agreed that the
Settlement meets the requirements of PTE 2003-39, and that we would not object to any aspect
of the Settlement.

IV.  Background
A. Procedural History of Case
Litigation.

Plaintiff Baird filed his original Complaint on April 5, 2017 alleging that Defendants'
breached their fiduciary duties and engaged in prohibited transactions relating to the
management, operation, and administration of the Plan. Defendants moved to dismiss the
Complaint on June 1, 2017. After the parties completed their briefing on the Motion to
Dismiss, Plaintiff Baird amended his Complaint on October 18, 2017 to add Plaintiff
Slayton, an additional plaintiff, and assert additional claims concerning BlackRock
Institutional Trust Company, N.A.’s compensation and management of certain
commingled investment vehicles. Defendants moved to dismiss Plaintiffs’ Amended
Complaint on November 8, 2017, and, after the parties finished briefing their renewed
Motion to Dismiss arguments, Plaintiffs amended their Complaint a second time on
August 27,2018 (“SAC”) to plead additional allegations and name, based on discovery,
the Plan’s investment consultant, Mercer Investment Consulting (“Mercer”), as a
defendant. Defendants and Mercer moved to dismiss Plaintiffs’ SAC on October 22,
2018. The Court denied Defendants’ Motion in part and dismissed Mercer on September
3, 2019, after the parties submitted their respective written and oral arguments.

Plaintiffs moved to certify two classes on June 3, 2019. One class, the BlackRock Plan
Class, consisted of only current and former participants in the BlackRock Plan. The other,
the putative CTI Class, consisted of participants in numerous retirement plans whose
retirement savings were invested in certain BlackRock collective trust investment
vehicles that engaged in securities lending (the class alleged in the SAC). On February
11, 2020, the Court certified the BlackRock Plan Class but denied Plaintiffs’ motion to
certify the putatively larger CTI Class. Plaintiffs sought but were denied a Rule 23(f)
appeal of the Court’s denial of the CTI Class certification. Following class certification,
the parties engaged in expert discovery. Plaintiffs’ two merits experts provided reports
concerning damages and fiduciary process. In addition, Class Counsel deposed

! “Defendants” means all defendants named in the Complaint who remain defendants in this case: BlackRock Institutional
Trust Company, N.A.; BlackRock, Inc.; The BlackRock, Inc. Retirement Committee; The Investment Committee of the
Retirement Committee; The Administrative Committee of the Retirement Committee; The Management Development &
Compensation Committee of the BlackRock, Inc. Board of Directors, Catherine Bolz, Chip Castille, Paige Dickow, Daniel
A. Dunay, Jeffrey A. Smith; Anne Ackerley, Amy Engel, Nancy Everett, Joseph Feliciani, Jr., Ann Marie Petach, Michael
Fredericks, Corin Frost, Daniel Gamba, Kevin Holt, Chris Jones, Philippe Matsumoto, John Perlowski, Andy Phillips, Kurt
Schansinger, Tom Skrobe; Kathleen Nedl, Marc Comerchero, Joel Davies, John Davis, Milan Lint, and Laraine McKinnon.

FIDUCIARY COUMNSELORS
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Defendants’ three expert witnesses and Plaintiffs’ experts submitted rebuttal reports
addressing three of Defendants’ expert reports.

After expert discovery closed, Plaintiffs moved for partial summary judgment and
Defendants moved for summary judgment on all claims, on September 24, 2020. On
January 7, 2021, the Court referred the parties to participate in a Magistrate Judge
Settlement Conference facilitated by the Honorable Donna M. Ryu, United States
Magistrate Judge for the Northern District of California. On January 12, 2021, the Court
denied Defendants’ motion for summary judgment, and denied Plaintiffs’ motion for
partial summary judgment. Litigation was set for trial beginning on March 1, 2021. With
trial on the horizon, Plaintiffs filed numerous papers and motions in preparation of trial,
including two motions in limine on January 19, 2021, and a trial brief and pre-trial
conference statement on January 26, 2021.

The parties engaged in extensive discovery into the claims and defenses in this case.
Among other things, Class Counsel took fourteen fact depositions and four expert
depositions, received and reviewed over 250,000 pages of documents and emails, and
exchanged hundreds of pages of written discovery. The parties had a substantial number
of discovery disputes that required joint letter briefing before Magistrate Judge Kandis A.
Westmore to resolve. In total, the parties submitted eleven discovery disputes to Judge
Westmore concerning matters ranging from untimely disclosure of trial witnesses to
inadequately prepared Rule 25 30(b)(6) witnesses. Plaintiffs prevailed, in whole or in
part, on all eleven disputes.

Defendants deny all allegations of wrongdoing and deny all liability for the claims in this
Action. Defendants maintain that the Plan has been managed, operated, and administered
at all relevant times in compliance with ERISA and applicable laws and regulations.

Settlement and Preliminary Approval.

Judge Ryu conducted a settlement conference on February 5, 2021. The parties reached
agreement in principle to settle this Action during that settlement conference.

Plaintiffs filed a motion seeking preliminary approval of the Settlement on March 23,
2021. The Court granted Plaintiffs’ motion on July 12, 2021. The Court’s order: (1)
incorporated by reference the previous class certification; (2) approved the form and
method of class notice; (3) directed the parties to stipulate dates for a final fairness
hearing and the deadline for objections. On July 20, 2021, the Court approved the
stipulated dates as follows: September 21, 2021 as the deadline for objections and
October 21, 2021 as the date for the Final Fairness Hearing.

Objections.

September 21, 2021 is the deadline for Class Members to file objections to the
Settlement. As of the date of this report, no Class Members have filed any objections.

FIDUCIARY COUMNSELORS
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V. Settlement

A. Settlement Consideration

The Settlement provides for a Settlement Amount of $9,650,000. After deducting (i) any
Court-approved attorneys’ fees and expenses; (ii) any Court-approved Class
Representative service awards; and (iii) administrative expenses, the remainder (known
as the “Net Settlement Amount”) will be distributed to the Class Members in accordance
with the Plan of Allocation in the Settlement.

B. Class and Class Period
The Settlement defines the Settlement Class as follows:

all participants (and their beneficiaries) in the BlackRock Retirement Savings
Plan during the Class Period.

The Settlement excludes the individuals named in this case at any time as Defendants,
including their heirs, assigns, beneficiaries and representatives in those capacities.

The Class Period is means the period from April 5, 2011 through the date of the
Preliminary Order [July 12, 2021].

The Court has certified the Settlement Class.
C. The Release
The Settlement defines Released Claims as follows:

any and all claims, actions, demands, rights, obligations, liabilities, damages,
attorneys’ fees, expenses, costs, and causes of action, whether arising under
federal, state or local law, whether by statute, contract or equity, whether brought
in an individual or representative capacity, whether known or unknown, suspected
or unsuspected, foreseen or unforeseen, for actions during the Class Period:

(a) That were asserted in the Complaint or Action, or that arise out of the
conduct alleged in the Complaint whether or not pleaded in the Complaint;

(b) That arise out of, relate to, are based on, or have any connection with (1) the
selection, oversight, retention, or performance of the Plan’s investment
options and service providers; (2) fees, costs, or expenses charged to, paid
by, or reimbursed by the Plan, directly or indirectly, including, without
limitation, all fees charged against collective trust fund assets, including fees
for managing securities lending cash collateral and fees expressed as a share
of net securities lending returns; (3) disclosures or failures to disclose
information regarding the Plan’s investment options, fees, costs, expenses,
or service providers;

FIDUCIARY COUMNSELORS
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(c) That would be barred by res judicata based on entry of the Final Approval
Order;

(d) That relate to the direction to calculate, the calculation of, and/or the method
or manner of allocation of the Qualified Settlement Fund to the Plan or any
member of the Class in accordance with the Plan of Allocation; or

(e) That relate to the approval by the Independent Fiduciary of the Settlement
Agreement, unless brought against the Independent Fiduciary alone.

Released Claims exclude:

(a)  Any rights or duties arising out of the Settlement Agreement, including the
enforcement of the Settlement Agreement;

(b) Claims of individual denial of benefits under ERISA § 502(a)(1)(B), 29
U.S.C. § 1132(a)(1)(B) that do not fall within sections (a)-(e) above;

(c) Wages, labor or employment claims unrelated to the Plan;

(d) Any claims which were or may be asserted on behalf of the non-certified
CTI Class other than the claims belonging to the BlackRock Plan Class;

(e) Claims arising exclusively from conduct after the close of the Class Period.

The terms of the release, including the provision for the Independent Fiduciary to provide
a release of claims by the Plan, are reasonable.

The Plan of Allocation

The Settlement Administrator will allocate the Net Settlement Amount as follows:

(a) Determine the aggregate value of the portion of each Class Member’s
account allocated to BlackRock-managed investments during the Class
Period by summing the value of the Class Member’s positive (greater than
zero) account balance allocations to BlackRock-managed investments at the
end of each quarter during the Class Period.

(b) Determine the aggregate value of the Plan’s investment in BlackRock-
managed funds across all quarters of the Class Period by summing the
aggregate values of each Class Member’s positive (greater than zero)
account balance allocations to BlackRock-managed investments.

(c) For each Class Member, divide the aggregate value of each Class Member’s
account balance allocations to BlackRock-managed investments by the
aggregate value of the Plan’s investment in BlackRock-managed funds
across all quarters of the Class Period; hereinafter this shall be referred to as
the “Pro Rata Share” value.

(d) The settlement payment is equal to the product of the Pro Rata Share value
and the Net Settlement Amount value.

FIDUCIARY COUMNSELORS
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The settlement payment for each Current Participant will be invested in accordance with
the Current Participant’s investment elections then on file. If there is no investment
election on file for any Current Participant, then the settlement payment will be invested
in the Plan’s “Qualified Default Investment Alternative,” as defined in 29 C.F.R. §
2550.404c-5. For each Current Participant who has an account balance of zero ($0) as of
the date the settlement payments are made, the settlement payment will be made via
check. For each Former Participant, the settlement payment will be made via check. A
Beneficiary will receive their payment in an amount corresponding to their entitlement as
a Beneficiary of a Current Participant or of a Former Participant with respect to which the
payment is made. No amount shall be distributed by check to a Class Member that is less
than $10, the de minimis amount. Applicable taxes will be withheld from the payments
made via check, and Former Participants will be advised the checks are rollover eligible.

All checks issued in accordance with the Plan of Allocation shall expire no later than one
hundred twenty (120) calendar days after their issue date. All checks that are undelivered
or are not cashed before their expiration date shall revert to the Qualified Settlement
Fund. Any Net Settlement Amount remaining in the Qualified Settlement Fund after
distributions, including undelivered and uncashed checks, the aggregate total of de
minimis settlement payments, and costs, taxes and interest earned on the Qualified
Settlement Fund, shall be paid to the Plan and distributed across Active Accounts on a
per capita basis. In no event shall any part of the Settlement Fund be used to reimburse
any Defendants or otherwise offset settlement-related costs incurred by any Defendant.

We find the Plan of Allocation to be reasonable, including (1) the allocation the Class
Member’s settlement amount proportionally based on each Class Member’s account
balance at the close of each quarter of the Class Period; (2) the provisions for payments to
current and former participants; (3) the $10 de minimis amount; and (4) the allocation of
residual amounts to Active Accounts on a per capita basis. They are cost-effective, put
the allocations of Current Participants in their Plan accounts if they have a positive
account balance, and allow Current Participants with a zero balance and Former
Participants to receive a direct cash payment, while also preserving rollover rights.

Attorneys’ Fees, Litigation Expenses and Service Awards

Class Counsel will seek an award of attorneys’ fees in the amount of $2,798,500, which
represents 29% of the Settlement Amount. As of May 31, 2021, Class Counsel’s lodestar
was $10,586,183.75, which would produce a lodestar multiplier of 0.26 if the requested
$2,798,500 were awarded.

In our experience, the percentage requested and the lodestar multiplier are within the
range of attorney fee awards for similar ERISA cases. In light of the work performed, the
result achieved, the litigation risk assumed by Class Counsel, and the combination of the
percentage and the lodestar multiplier, Fiduciary Counselors finds the requested
attorneys’ fees to be reasonable.
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Class Counsel also request reimbursement of $641,557.58 in litigation costs, the majority
of which related to expert witness/consultant expenses ($414,988.75). Other expenses
included online legal research ($68,198.65), online document hosting ($49,099.83) and
deposition transcript/court reporter expenses ($49,074.07). Fiduciary Counselors finds
the request for expenses to be reasonable.

Furthermore, Class Counsel seek Service Awards of $15,000 for both Named Plaintiffs
for a total of $30,000. The Named Plaintiffs were closely involved with the Litigation
since its inception. They reviewed the complaints, provided documents, answered
discovery requests, sat for in-person depositions, attended the entire 7-hour settlement
conference and approved the Settlement. These awards are within the range of similar
awards in ERISA cases. Additionally, the awards are not material in comparison to the
total Settlement amount and are reasonable.

In sum, although the Court ultimately will decide what fees, expenses and Service
Awards to approve, we find that the requested amounts are reasonable under ERISA.

VI. PTE 2003-39 Determination

As required by PTE 2003-39, Fiduciary Counselors has determined that:

« The Court has certified the Litigation as a class action. Thus, the requirement of a
determination by counsel regarding the existence of a genuine controversy does not
apply. Nevertheless, we have determined that there is a genuine controversy involving the
Plan. Based on the documents we reviewed and our calls with counsel, we find that there
is a genuine controversy involving the Plan within the meaning of the Department of
Labor Class Exemption, which the Settlement will resolve.

o The Settlement terms, including the scope of the release of claims, the amount of
cash received by the Plan, and the amount of any attorneys’ fee award or any other
sums to be paid from the recovery, are reasonable in light of the Plan’s likelihood of
full recovery, the risks and costs of litigation, and the value of claims foregone.

Plaintiffs’ allegations concerned the use of BlackRock-managed funds as investment
options in the Plan. Plaintiffs alleged that the process used to select investment options
was biased in favor or BlackRock funds, and that the use of BlackRock-managed
investment options caused the Plan to forgo superior investment options, pay BlackRock
and its affiliates compensation that was excessive and undisclosed to participants, and
experience undue risk. Defendants deny all allegations of wrongdoing and deny all
liability for the claims in this Action. Defendants maintain that the Plan has been
managed, operated, and administered at all relevant times in compliance with ERISA and
applicable laws and regulations. Among other things, Defendants assert that the process
used to select investment options was thorough, unbiased, and prudent; that its
investment products, including most of those that were investment options in the Plan,
are extremely popular among sophisticated institutional investors; that BlackRock
charged the Plan almost no fees, thus providing the Plan with higher returns than other
investors, for which fees were not waived; that it had no duty to disclose the share of
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securities lending income it kept for managing the securities lending; and that its funds
performed well when measured against appropriate benchmarks.

At the time of settlement, Class Counsel and Defendants were prepared to take the case
through trial. Both parties faced challenges at trial. The Court, in denying BlackRock’s
motion to dismiss, acknowledged the “complicated set of 24 facts” at issue. Proving
Plaintiffs’ claims at trial would have been a complicated task, both as to liability and as to
damages, and would have involved a battle of experts.

Continued litigation would have likely resulted in appeals, causing more expense and
further delaying resolution. Instead of a drawn-out period of costly litigation, with a risk
of no recovery, class members will receive a certain benefit now whether they are current
participants in the Plan or former participants.

The size of the Settlement is $9,650,000, a fair and reasonable recovery given the results
in numerous similar cases in the last several years, the defenses the Defendants would
have asserted, the risks involved in proceeding to trial, and the possibility of reversal on
appeal of any favorable judgment. The Settlement Amount represents 28.4% of the
$33.96 million in damages calculated by Plaintiffs’ expert under his most plausible
theory of damages. It is a positive result for Class Members given the arguments by
Defendants that the Class suffered “negative damages.”

Given the substantial expense and risk involved in further litigation, the difficulty in
prevailing on the merits and establishing damages, and the delay that would have resulted
in providing any relief to the Class if the matter had been prolonged through trial and
appeal, the amount of the Settlement is reasonable.

Fiduciary Counselors also finds the other terms of the Settlement to be reasonable,
including the scope of the release, attorneys’ fees and expenses, the requested Service
Awards to the Class Representatives, and the Plan of Allocation.

« The terms and conditions of the transaction are no less favorable to the Plan than
comparable arm’s-length terms and conditions that would have been agreed to by
unrelated parties under similar circumstances. As indicated in the finding above,
Fiduciary Counselors determined that Class Counsel obtained a favorable agreement
from Defendants in light of the challenges in proving the underlying claims. The
agreement also was reached after arm’s-length negotiations supervised by Magistrate
Judge Ryu.

« The transaction is not part of an agreement, arrangement or understanding
designed to benefit a party in interest. Fiduciary Counselors found no indication the
Settlement is part of any broader agreement between Defendants and the Plan.

« The transaction is not described in PTE 76-1. The Settlement did not relate to

delinquent employer contributions to multiple employer plans and multiple employer
collectively bargained plans, the subject of PTE 76-1.
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o All terms of the Settlement are specifically described in the written settlement
agreement.

« The Plan is receiving no assets other than cash in the Settlement. Therefore, conditions
in PTE 2003-39 relating to non-cash consideration and extensions of credit do not apply.

« Acknowledgement of fiduciary status. Fiduciary Counselors has acknowledged in its
engagement that it is a fiduciary with respect to the settlement of the Litigation on behalf
of the Plan.

« Recordkeeping. Fiduciary Counselors will keep records related to this decision and
make them available for inspection by the Plan’s participants and beneficiaries as
required by PTE 2003-39.

« Fiduciary Counselors’ independence. Fiduciary Counselors has no relationship to, or
interest in, any of the parties involved in the litigation, other than the Plan, that might
affect the exercise of our best judgment as a fiduciary.

Based on these determinations about the Settlement, Fiduciary Counselors (1) authorizes the Settlement in

accordance with PTE 2003-39; and (ii) gives a release in its capacity as a fiduciary of the Plan, for and on
behalf of the Plan. Fiduciary Counselors also has determined not to object to any aspect of the Settlement.

Stephen Caflisch W

Senior Vice President & General Counsel

Sincerely,

FIDUCIARY COUMNSELORS
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Michelle C. Yau (Addmitted Pro Hac Vice) Todd Jackson (Cal. Bar No. 202598)
Mary J. Bortscheller (4dmitted Pro Hac Vice) Nina Wasow (Cal. Bar No. 242047)
Daniel R. Sutter (Admitted Pro Hac Vice) FEINBERG, JACKSON, WORTHMAN &
COHEN MILSTEIN SELLERS & TOLL PLLC WASOW LLP
1100 New York Ave. NW e Fifth Floor 2030 Addison St. @ Suite 500
Washington, DC 20005 Berkeley, CA 94704
Telephone: (202) 408-4600 Telephone: (510) 269-7998
Fax: (202) 408-4699 Fax: (510) 269-7994
Attorneys for Plaintiffs and the Class
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION
Charles Baird, et al., Case No: 4:17-cv-01892-HSG
Plaintiffs, DECLARATION OF MARY J.
BORTSCHELLER IN SUPPORT OF
Vs. PLAINTIFFS’ MOTION FOR FINAL
APPROVAL OF CLASS ACTION
BlackRock Institutional Trust Company, SETTLEMENT
N.A., et al.
Defendants.
I, Mary J. Bortscheller, declare as follows:
1. I am a partner at Cohen Milstein Sellers & Toll PLLC, and I am Counsel for Plaintiffs

and the Class in the above-referenced matter. I submit this Declaration pursuant to Northern District
of California Civil Local Rule 7-5, and in support of Plaintiffs’ Motion for Final Approval of Class
Action Settlement.

2. I have personal knowledge of all facts stated in this Declaration, and if called to

testify, I would testify competently thereto.

1

Decl. of Mary J. Bortscheller ISO Pls.” Mot. for Final Approval of Class Action Settlement
Baird v. BlackRock 4:17-cv-01892
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Litigation History

3. Prior to the case being filed, Class Counsel engaged in a thorough pre-suit
investigation, including by reviewing a wide range of publicly available documents, such as
documents obtained through the Freedom of Information Act and ERISA § 104(b), and by speaking
with BlackRock Plan participants.

4. This case involved extensive discovery. Plaintiffs took fourteen (14) fact depositions
and four (4) expert depositions in New Jersey, San Francisco, CA, and New York, NY; received and
reviewed over 250,000 pages of documents and emails produced by Defendants; and exchanged
hundreds of pages of written discovery.

5. The Parties had a number of discovery disputes that required joint letter briefing
before Magistrate Judge Kandis A. Westmore to resolve. In total, the Parties submitted eleven
discovery disputes to Judge Westmore, concerning a variety of matters ranging from untimely
disclosure of trial witnesses to inadequately prepared Rule 30(b)(6) witnesses.

6. Plaintiffs’ merits experts, Steven Pomerantz, PhD and Marcia Wagner, Esq.,
respectively, provided reports concerning damages and fiduciary process. Plaintiffs’ experts also
submitted reports rebutting three of Defendants’ expert reports.

7. I have worked with the Named Plaintiffs and Class Representatives throughout this
litigation. Based on my experience with them over the last four years, Plaintiffs have diligently
represented the Class. Both Mr. Baird and Ms. Slayton responded to lengthy written discovery
requests and sat for multi-hour depositions. They stayed in touch with me and other members of the
litigation team regarding the status of the case, and asked questions about the claims and defenses.
Mr. Baird attended the class certification motion hearing, and both Plaintiffs assisted us preparing

for trial and were ready to testify at an in-person trial in March of 2021. Finally, both Plaintiffs
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attended the entirety of the February 5, 2021 settlement conference with Judge Ryu, and carefully
considered the merits of the proposed Settlement.

Settlement Negotiations and Agreement

8. The Parties engaged in a private mediation session, with mediator Robert Meyer of
JAMS ADR, on February 7, 2020. Though the Parties continued to discuss potential settlement
following the formal mediation session, that process did not lead to a compromise resolution of the
case.

9. The same team of lawyers at Cohen Milstein and Feinberg Jackson who researched
and initiated the case on behalf of Plaintiffs, conducted fact and expert discovery, and were
preparing for the trial of the Class’s claims, participated in the February 2020 private mediation and
the February 5, 2021 settlement conference with Magistrate Judge Donna M. Ryu. As a result, at the
time of that settlement conference, Class Counsel were fully immersed in the factual and legal issues
of the case and were aware of the relative strengths and weaknesses of Plaintiffs’ case, as well as
BlackRock’s defenses.

10. The team of lawyers representing the Defendants at the February 5, 2021 settlement
conference included lawyers who litigated the case since the start of the lawsuit.

11. During the settlement conference, the parties extensively discussed the merits of the
case and risks of trial in a joint session with Judge Ryu, and thereafter the parties exchanged multiple
offers and counter-offers with Judge Ryu’s assistance before arriving at an agreement that evening;
the settlement in principle was for the amount of $9,650,000.

12. Magistrate Judge Ryu advised the Parties at the start of the February 5, 2021
settlement conference that she had reserved four hours for the conference. Though the Parties had

not reached agreement at the four-hour mark, because the Parties were making progress towards a
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settlement in principle, Judge Ryu continued actively working with the Parties for nearly three
additional hours to help facilitate the negotiations.

13.  All settlement negotiations in this case — including the private mediation negotiations
and those which occurred at the February 5, 2021 settlement conference — were contested, done at
arm’s-length, and conducted in good faith.

14.  No other cases were discussed in connection with the negotiation of this Settlement.

15. The Settlement Agreement reflects the only agreement amongst the parties, and there
are no separate or “side” agreements made in connection with the Settlement. Any requested fee not
awarded to Class Counsel would revert to the Class (and not Defendants). There was no agreement
that Defendants would consent to Plaintiffs’ fee request.

16. Class Counsel fully endorse the proposed Settlement as a highly favorable result for
the Class. In Class Counsel’s opinion and based on their experience litigating complex ERISA class
action cases such as this, the Settlement is fair, reasonable, and adequate. Class Counsel has over 80
collective years of experience litigating complex class actions and ERISA matters, between myself,
Michelle Yau, Karen Handorf, Daniel Sutter, Todd Jackson and Nina Wasow. In addition, Class
Counsel has received numerous accolades for our ERISA expertise and success in litigating ERISA
actions. For example, just this year Michelle Yau was recognized by Law360 as one of five “MVPs”
nationwide in the area of employee benefits. Law360 selected the MVPs as individuals who ‘“have
distinguished themselves from their peers by securing hard-earned successes in high-stakes
litigation, complex global matters and record-breaking deals.”

Settlement Administration

17. The Plan Administrator retained Fiduciary Counselors to review the Settlement after

seeking and obtaining consent from Class Counsel to the selection of Fiduciary Counselors

4

Decl. of Mary J. Bortscheller ISO Pls.” Mot. for Final Approval of Class Action Settlement
Baird v. BlackRock 4:17-cv-01892




10
1]
12
13
14
15
16
17
18
19
20
2]
22
23
24
25
26
27
28

Case 4:17-cv-01892-HSG Document 482-2 Filed 09/07/21 Page 5 of 5

18. A team from Fiduciary Counselors conducted a telephone interview with me and

other members of the Class Counsel team. During that interview, we spoke at length about the

litigation, the parties’ legal and factual contentions, and the proposed Settlement, among other
things.

19.  As of the date of this filing, Class Counsel have received 24 calls from individuals
about the Settlement. Some of these individuals were not members of the Class but had become
aware of the Settlement and wanted to know whether they could participate in the recovery. Several
Class members provided updated contact information, and in each such instance, Class Counsel
passed this information along to the Settlement Administrator. Other individuals wanted to gain a
clearer understanding about the lawsuit and the Settlement, and Class Counsel likewise responded to
each of their questions.

20. As of the date of this filing, no Class member has filed an objection to the Settlement
with the Court.

21. During all of the contacts with Class members to date, no Class member has
expressed concerns with any aspect of the Settlement to Class Counsel.

22. Neither Current nor Former Participants have not been required to submit a claim
form in order to receive their settlement payment.

I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct, and that this Declaration was executed on September 7, 2021.

Dated: September 7, 2021 /s/ Mary J. Bortscheller
Mary J. Bortscheller
COHEN MILSTEIN SELLERS & TOLL PLLC
1100 New York Ave., NW, Suite 500
Washington, D.C. 20005
Telephone: (202) 408-4600
Facsimile: (202) 408-4699
mbortscheller@cohenmilstein.com
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHARLES BAIRD, et al.,
Case No. 17-cv-01892-HSG
Plaintiffs,
DECLARATION OF ROBERT HYTE RE: NOTICE
V. MAILING

BLACKROCK INSTITUTIONAL TRUST | Re: ECF No. 482
COMPANY, N.A., et al.,

Defendants.

I, ROBERT HYTE, declare as follows:

1. I am Director of Operations at Settlement Services, Inc. (“SSI”). The following
statements are based on my personal knowledge and information provided by other SSI employees
working under my supervision, and, if called on to do so, I could and would testify competently thereto.
SSI is serving in this matter as the Settlement Administrator in the Action for the purposes of
administering the Settlement Agreement, preliminarily approved in the Court’s Order dated July 21, 2021.
I submit this Declaration in order to provide the Court and the Parties to this Action with information
regarding the dissemination of the Notice of Class Action Settlement (“Notice™), processed in accordance
with the Court’s Order.

CAFA Notice Mailing

2. At the direction of counsel for the Defendants, 59 officials, which included the Attorney
General of the United States, the US Secretary of Labor, the US Comptroller of the Currency and the
Attorneys General of each of the 50 states, the District of Columbia and the United States Territories were
identified to receive the CAFA notice package. SSI maintains a list of these state and federal officials
with contact information for the purpose of providing CAFA notice. On March 30, 2021, SSI sent the
CAFA notice packages (“Notice”) to the 59 officials. The Notice was mailed by certified mail to 58

officials, including the Attorneys General of each of the 50 states, the District of Columbia and the United
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States Territories. The Notice was also sent by United Parcel Service (“UPS”) to the Attorney General of
the United States. The materials sent to the officials included a cover letter, which provided notice of the
proposed settlement of the above-captioned case. The cover letter was accompanied by a CD, which
included the documents required per the CAFA statute.

Class Data

3 On July 27, 2021, Defense Counsel provided SSI with five (5) spreadsheets (the “Class
List.”) Four (4) of the spreadsheets contained columns reflecting the following information: SSN, Name,
Employee ID, Address, Address 2, City, State, Zip, Original participant account for beneficiary and
QDRO account, SSN for linked beneficiary account, Date of birth, Date of hire, Termination date, Fund
code, Fund symbol, Fund name, Quarter-end holdings in each BlackRock-managed investment,
BlackRock e-mail, and Personal e-mail. File 1 covering 2010-2013 contained 108,151 records. File 2A
covering 2014-2018 contained 55,997 records. File 2B covering 2014-2018 contained 52,154 records.
File 4 covering 2019-2021 contained 108,151 records.

4, File 5 was a miscellaneous spreadsheet with 120 records. As per Defense Counsel, this
spreadsheet is to be used for notice purposes only. These are individuals who held temporary balances in
the plan between quarters-end, but did not hold a balance at quarter-end and thus would not have
appeared in Files 1-4. Because they held no balance at quarter end, we understand that they are Class
Members that were required to be provided with Notice of the settlement, however they are not eligible
for an award. We identified three (3) people who appeared twice but with different hire and termination
dates. These were kept as separate records.

5 We identified forty-nine (49) unique funds in the four (4) spreadsheets and matched thirty
(30) to Attachment A of the Settlement Agreement. Class Counsel identified an additional four (4) and
Defense Counsel cautioned that three (3) (“BLACKROCK RPT,” “BLACKROCK RPT GM,” and “FFI
GOVERNMENT FUND GM”), do not have any participant holdings during the class period. On August
4, 2021 Defense counsel re-sent the four (4) main spreadsheets because “the recordkeeper recognized
some discrepancies in the linked beneficiary SSN column and provided them with updated reports. We

understand that the only changes to the spreadsheets are in that column. As per Defense Counsel, other
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columns should not have been affected by the glitch. The end result is 18,289 unique individuals. Of
these, 12,107 were identified as Current Participants and 6,182 were identified as Former Participants.
NCOA

6. In order to obtain the most current mailing address for Class Members, SSI processed the
Class List addresses through the National Change of Address (“NCOA™) database maintained by the
United States Postal Service (“USPS™). This process updates addresses for individuals who have moved
within the last four years and who filed a change of address card with the USPS.

Class Notice

7. The Court’s order stated that Notice was required to be sent on August 11, 2021.
Specifically, we were directed to send the Long Form Notice via email to all Current Participants for
whom we had an email address. All other Current Participants for whom BlackRock’s recordkeeper had
no email address (or who had instructed the recordkeeper that they wanted to receive communications
about the Plan by U.S. mail) were to be sent a Postcard Notice by U.S. mail which directed Class
members to the Settlement Website for the Long Form Notice. For Former Participants, we were directed
to send a Postcard Notice by email to all those for whom we had an email address and a Postcard Notice
by U.S. mail to all Former Participants with a mailing address.

8. We had no email address for 1,654 of the 12,107 Current Participants. We received a
total of 14,218 email addresses for Current Participants, which included at least one email address for
10,453 Current Participants (some had more than one address on file). On August 11, 2021 (the “Notice
Date”), SSI emailed the Long Form Notice to the 14,218 email addresses we were provided for Current
Participants. On the Notice Date, SSI mailed from Tallahassee, Florida 1,654 Postcard Notices to the
Current Participants with no email address.

9. We had no email address for 6,095 of the 6,182 Former Participants. We received a total
of 110 email addresses for Former Participants, which included at least one email address for 87 Former
Participants (some had more than one email address on file). On the Notice Date, SSI emailed the
Postcard Notice to the 110 email addresses we were provided for Former Participants. On the Notice

Date, SSI mailed from Tallahassee, Florida 6,138 Postcard Notices to the Former Participants with no
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email address. On August 16, 2021, SSI mailed from Tallahassee, Florida an additional 44 postcard
notices to Former Participants who had not previously been mailed a Postcard Notice on August 11, 2021
due to SSI misclassifying some Former Participants as Current Participants.

10. Undeliverable Email. 226 Long Form emails were returned undeliverable. SSI will
send Postcard Notice to these 226 Class Members by September 7, 2021. On August 12, 2021 Defense
Counsel informed SSI that they believed that 1,698 Long Form emails to Current Participants had not
been delivered. As a result, SSI re-sent 1,698 Long Form emails to those identified by Defense Counsel.
5 Postcard Notice emails were returned undeliverable.

11. Undeliverable Mail. As of this date, a total of 99 original Postcard Notices to Current
Participants and 567 Postcard Notice to Former Participants have been returned to SSI by the USPS as
undeliverable without forwarding address information. SSI conducted a locator trace for each individual
with a returned Notice prior to the postmark deadline, and possible new addresses were obtained for 602
of them. SSI will re-mail Postcard Notices to these possible new addresses on September 3, 2021.

12. Remail by Request. 1 Longform Notice email and 1 postcard email were re-emailed on
the request of either Class Counsel or the Class Member.

13. Remail to PO Forward. No (0) Notices we re-mailed to PO forward addresses provided
by the US Postal Service.

14. Objections. The deadline for Class Members to object to the Settlement is a postmark
deadline of September 21, 2021. As of the date of this declaration, SSI has received no (0) objections,
timely or otherwise.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on this 7th day of September, 2021, in Tallahassee, Florida.

3
RO%EI{F HYTE
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION
Charles Baird, et al., Case No. 4:17-cv-01892-HSG
o [PROPOSED] FINAL APPROVAL ORDER
Plaintiffs, AND JUDGMENT
VS.
BlackRock Institutional Trust Company,

N.A, etal.,,

Defendants.

[PROPOSED] FINAL ORDER AND JUDGMENT

Wherefore, this day of , 2021, upon consideration of Plaintiffs' Motion for
Final Approval of the Settlement of this litigation (the “Action”), which was previously certified as a
non-opt-out class action pursuant to Federal Rules of Civil Procedure 23(a) and 23(b)(1); the proposed
Plan of Allocation in accordance with the terms of a Class Action Settlement Agreement dated March
9, 2021 (the “Settlement Agreement”); Class Representatives’ Motion for an Award of Attorneys’
Fees and reimbursement of expenses, and for Service Awards for Class Representatives; the Court
having read and considered these motions, heard any arguments of Counsel, granted preliminary
approval of the Settlement by Order dated July 12, 2021 (ECF No. 476) (the “Preliminary Approval
Order”), and considered any objections raised; and all Parties having consented to the entry of this
Order;

IT IS HEREBY ORDERED AND ADJUDGED:

1. For purposes of this Final Order and Judgment, capitalized terms used herein have the
Definitions used in the Settlement Agreement, which is incorporated herein by reference.

2. The Court has jurisdiction over the subject matter of this Action and over all Parties to

1
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this Action, including all members of the Class.

3. The Court determines that Class Representatives Charles Baird and Lauren Slayton are
asserting claims on behalf of the BlackRock Retirement Savings Plan (the “Plan”) pursuant to ERISA
§§ 502(a)(2) & 502(a)(3), 29 U.S.C. §§ 1132(a)(2) and 1132(a)(3), to recover losses alleged to have
occurred as a result of Defendants’ violations of ERISA and to seek other equitable relief.

4. The Court determines that the Settlement, which includes the payment of nine million
six-hundred fifty-thousand dollars ($9,650,000) by Defendants, has been negotiated vigorously and at
arm’s-length by and between Class Counsel and Defense Counsel under the supervision of Magistrate
Judge Donna M. Ryu. The Court finds that, at all times, the Class Representatives have acted
independently, and that Class Representatives and Class Counsel have fairly and adequately
represented the Class in connection with the Action and the Settlement Agreement. The Court further
finds that the Settlement arises from a genuine controversy between the Parties and is not the result of
collusion, nor was the Settlement procured by fraud or misrepresentation.

5. The Court hereby approves and confirms the Settlement embodied in the Settlement
Agreement as constituting a fair, reasonable and adequate settlement and compromise in this Action
in accordance with all applicable laws, including Federal Rule of Civil Procedure 23, and orders that
the Settlement Agreement shall be effective, binding, and enforced according to its terms and
conditions. The Settling Parties are hereby directed to take the necessary steps to effectuate the terms
of the Settlement Agreement.

6. In accordance with the Court’s Order, notice of the Settlement was timely distributed by
email and/or first-class mail to all members of the Class, and notice was also published on the website
maintained by Class Counsel. In addition, as required by the Class Action Fairness Act, 28 U.S.C.
§§ 1332, 1453, and 1711-1715, the Settlement Administrator has provided notice to the Attorneys
General for each of the states in which a Class member resides, the Attorney General of the United
States, the United States Secretary of Labor, and the U.S. Comptroller of the Currency.

7. The form and methods of notifying the Class of the terms and conditions of the
proposed Settlement Agreement met the requirements of Federal Rule of Civil Procedure 23(c)(2),

any other applicable law, and due process, and constituted the best notice practicable under the

2
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circumstances; and due and sufficient notices of the Fairness Hearing and the rights of all Class
Members have been provided to all people, powers, and entities entitled thereto.

8. The Court hereby approves the maintenance of the Action as a non-opt-out class
under Federal Rules of Civil Procedure 23(a) and 23(b)(1), with the Class Representatives already

having been appointed and the Class certified as follows:

All participants (and their beneficiaries) in the BlackRock Retirement Savings Plan during the

Class Period of April 5, 2011 through July 12, 2021.

Pursuant to Federal Rule of Civil Procedure 23(g), the Court also appointed Michelle Yau and Mary
Bortscheller of Cohen Milstein Sellers & Toll PLLC and Todd Jackson and Nina Wasow of Feinberg,
Jackson, Worthman & Wasow LLP as Class Counsel.

9. The Court determines that Defendants have fully complied with all requirements
of the Class Action Fairness Act, 28 U.S.C. §§ 1332, 1453, and 1711-1715.

10.  Members of the Class had the opportunity to be heard on all issues regarding the
resolution and release of their claims by submitting objections to the Settlement Agreement to
the Court.

11.  Any Objection to the Settlement is overruled with prejudice.

12.  Based on the Settlement, the Court hereby dismisses with prejudice the Action and all
Released Claims asserted therein whether asserted by Class Representatives on their own behalf or on
the behalf of the Class Members, or derivatively to secure relief for the Plan, without costs to any of
the Parties other than as provided for in the Settlement Agreement.

13. The Plan and each Class member (and their respective heirs, beneficiaries, executors,
administrators, estates, past and present partners, officers, directors, agents, attorneys, predecessors,
successors, and assigns) shall be conclusively deemed to have, and by operation of the Final Approval
Order shall have, fully, finally, and forever settled, released, relinquished, waived, and discharged the
Released Parties and the Plan from all Released Claims.

14. The Court expressly retains jurisdiction over all Parties, the Action, and this Settlement
Agreement to resolve any dispute that may arise regarding this Settlement Agreement or the Orders

and Notice referenced herein, including any dispute regarding validity, performance, interpretation,
3
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administration, enforcement, enforceability, or termination of the Settlement Agreement, and no Party
shall oppose the reopening and reinstatement of the Action on the Court’s active docket for the
purposes of effecting this paragraph. Any motion to enforce this Settlement Agreement may be filed
in the U.S. District Court for the Northern District of California or asserted by way of an affirmative
defense or counterclaim in response to any action asserting a violation of the Settlement Agreement.

15. Class Counsel are hereby awarded Attorneys’ Fees in the amount of $
(the “Attorneys’ Fees”). The Attorneys’ Fees have been determined by the Court to be fair, reasonable,
and appropriate. No other fees may be awarded to Class Counsel in connection with the Settlement
Agreement. The Attorneys’ Fees shall be paid to Class Counsel in accordance with the terms of the
Settlement Agreement.

16.  Class Counsel are hereby awarded reimbursement of expenses in the sum of
$ (the “Attorneys’ Expenses”). The Attorneys’ Expenses have been determined by
the Court to be fair, reasonable, and appropriate. No other costs or expenses may be awarded to
Class Counsel in connection with the Settlement Agreement.

17.  Each Class Representative is hereby awarded a Service Award in the amount of
$ . The Service Awards have been determined by the Court to be fair, reasonable, and
appropriate. In addition to their Service Awards, each Class Representative is also eligible for a
share of the payment from the Settlement Fund as member of the Class. Other than these
payments, no other award shall be awarded to the Class Representatives in connection with the
Settlement Agreement. The Service Awards shall be paid to the Class Representatives in
accordance with the terms of the Settlement Agreement.

18. Each member of the Class shall hold harmless Defendants, Defense Counsel, the
Released Parties, and the Plan for any claims, liabilities, Attorneys' Fees, and expenses arising from
the allocation of the Gross Settlement Amount or Net Settlement Amount and for all tax liability and
associated penalties and interest as well as related Attorneys' Fees and expenses.

19. The Plan of Allocation for the distribution of the Net Settlement Fund, as

submitted by the Parties, is approved as fair, reasonable, and adequate.
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20. The Settlement Administrator shall have final authority to determine the share of the

Net Settlement Amount to be allocated to each Class Member in accordance with the Plan of

Allocation.
21. The Court finds that the payments made from the Qualified Settlement Fund to effect
the distributions to Class Members who are eligible for a Class Member Distribution or to effect the

Plan of Allocation constitute restorative payments in accordance with IRS Revenue Ruling 2002-45.
22. Upon its entry of this Order, all Parties including the BlackRock Plan Class shall be
bound by the Settlement Agreement and by the Final Approval Order.

IT IS SO ORDERED.

Dated:

U.S. District Judge Haywood S. Gilliam, Jr.
U.S. District Court for the
Northern District of California
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