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How To Ensure Employees Receive Class Action Notices
By Christine Webber and Brian Corman (February 4, 2021, 2:08 PM EST)

Whether a Section 216(b) collective action under the Fair Labor Standards Act, or a
Rule 23 class action under state wage and hour law, notice to the potential class
members will be required at some point for any class case.

This may arise with the initial notice of the opportunity to opt in to an FLSA action or
a notice of proposed settlement at the conclusion of a Rule 23 case.

However, class members are not always reliably found by first-class mail, for a
number of reasons, and there are numerous alternatives to consider in appropriate
circumstances.

For Rule 23(b)(3) classes seeking damages, Rule 23(c)(2)(B) requires:

The best notice that is practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The
notice may be by one or more of the following: United States mail, electronic b
means, or other appropriate means.
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The language of the rule points specifically to the circumstances of the case, N\ ‘/ ‘
indicating that the best notice practicable will be different depending on the facts of .
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the case and the makeup of the parties.
And while compliance with the rule may seem like a procedural formality, it is in fact a critical part of a
class action, as judgments and settlements bind the entire class, and therefore class members'
constitutional rights can be violated if class notice is ineffective or inappropriate under the
circumstances.[1]

Rule 23(c)(2)(B) was amended in 2018 to include notice via electronic means, or other appropriate
means, cementing the flexibility already afforded by the courts to authorize notice other than first-class
mail under the appropriate circumstances.

As the 2018 advisory committee note points out:
[W]hen selecting a method or methods of giving notice ... [the court should] ... consider the
capacity and limits of current technology, including class members' likely access to such

technology.

When attempting to disseminate notice to class members who are difficult to find, such as transient or
seasonal employees, notice by electronic means such as text, social media and digital advertising may be



effective, in particular when used alongside regular mail notice.
Reasons for Alternative Notice
There are several common scenarios where mailed notice will not reach a large percentage of the class:
e When there is substantial turnover among employees, so that most class members are former
employees, who may not be at the same address as when they worked for the employer. This is
particularly common with lower-wage workers who rent rather than own a home.
e When the workforce is inherently transient, such as migrant farmworkers, or where the workers
spend months living and working away from the home address where they get mail (such as

workers on oil rigs in the Gulf, or working on fracking and living in temporary housing).

e When the employer has not kept records of its employees' addresses — or in some cases,
names.

Types of Alternative Notice
Email and Text Notice

If the employer has cellphone numbers or email addresses for employees, those numbers are more
likely to be stable, when physical addresses are not.

For example, if class members are likely to be off in the oil fields, they may not get mail forwarded from
home very often, but they'll have their cellphones with them.

And even some employers who don't do much to record employee addresses may still record cellphone
numbers, because they are useful to the employer.

Thus, when the class is characterized as having a high turnover rate or frequent changes in location,
email or text notice may be highly effective.[2]

In addition, notice by email is comparatively cost-efficient, as email is generally free, and most claims
administrators and firms have systems in place to send mass emails.

These savings may prove important in class actions involving low monetary payouts, given that
expensive notice programs may diminish the available recovery for class members.

However, as the 2018 advisory committee note points out, email notice would not be appropriate if
class members don't have access to modern technologies or an understanding to navigate notice sent
through email, such as a class of older workers or migrant farmworkers.

Texting is also cost-effective and used by a wider range of individuals than email.

Email as the sole means of notice should be used with caution.

Emails can be blocked by the recipient as spam or returned as undeliverable, or bounced back, for
various reasons.

Because of this, it is important to use and monitor read receipts, which send a response message to the
sender when an email is opened.



A more appropriate method of disseminating notice than email alone may be to supplement with email
when direct mail is returned as undeliverable, or by supplementing with regular mail if an email is
bounced back or has no read receipt.[3]

In addition, class counsel should make sure to fashion the subject line of the email so that it stands the
best chance of being read and not discarded as potential spam, such as including the name of the
employer or type of work involved in the settlement.

Both email and text messages are electronic means of communication under Rule 23(c)(2)(B), but there
are important differences with respect to their appropriateness for disseminating class notice.

While both email and cellphone numbers are relatively stable and don't frequently change over time,
allow for bounce back messages if they are undeliverable, and are extremely cost-efficient, "many
Americans use text messages as their primary contact and access text messages much more than they
would email."[4]

In addition, people typically have only one cellphone to receive texts, while they may have multiple
email accounts, some of which are provided as a junk accounts to receive unimportant emails.[5]

Indeed, one court addressing a request to send notice to potential class members by text message in
addition to email and mail observed that:

Providing notice via text message in addition to other traditional notice methods will almost always
be more appropriate in modern society.[6]

And many workers who come to America for temporary work not only use cellphones but use them as a
primary means of communication with their U.S.-based employers.

Text messages, however, will not allow the sender to send all the information that might need to be
communicated about the case, settlement and claims process.

It therefore would be useful to include in a text notice plan a dedicated website for the case.

The site would be designed to relay the extensive information about the case or settlement to class
members and to answer frequently asked questions class members may have.

This can provide the additional information that a text cannot, and the text can provide a link to the
website.[7]

Finally, providing a telephone number for potential class members to ask questions and get assistance
submitting a claim form is beneficial.

If such a hotline is made available, text notice should include this number, in particular when class
members may have limited access to or familiarity with electronic means of communication.

It is also worth noting that courts have held that sending mass text messages does not violate the
Telephone Consumer Protection Act or any Federal Communications Commission regulations if part of a
court-approved notice plan, as the court is fulfilling its duty of ensuring class members are provided
their due process rights in the most effective manner possible.[8]

Telephone Notice

Telephone numbers, whether cellphone or landline, can be used to provide notice by voice message



instead of, or in addition to, texting.
However, notice by telephone call is less favored.

Courts are most likely to direct production of telephone numbers for the limited purpose of facilitating
tracing potential class members whose mailing is returned undeliverable.[9]

Telephone notice has been permitted when no email address is available, or when email and regular
mail addresses have proven to be incorrect, provided an approved script is used.[10]

Publication Notice

If the employer did not keep records of employees' addresses and neither plaintiffs nor defendants have
the ability to identify individual members of the class through other means, notice through publication
may be the only way to let them know about a potential case.[11]

Publication may take various forms, such as print, internet banner or pop-up advertisements, social
media, or radio. This is most feasible if the former employees are all in a relatively narrow geographic
area, or are likely to read a particular publication or participate in a website that serves a particular
industry.

As their names suggest, banner advertisements display notice in a banner at the top of a webpage, while
pop-up advertisements appear dynamically on the webpage. Most courts permit these advertisements
to be posted on the defendant's own website, which may be useful if current or former employees
frequent that website.[12]

Social media platforms offer robust targeting mechanisms allowing plaintiffs to narrowly tailor the reach
of class notice. For example, on Facebook, class members can be targeted by age, gender, education, job
title, location, or people who have visited a particular website or downloaded a corporate defendant's
mobile app.[13]

Courts have also approved parties' use of keyword search results to place advertisements containing
notice for anyone who has searched a term or phrase related to the class.[14]

With this type of notice, a search engine like Google will display the advertisement when a person
searches for certain keywords or phrases connected to the class, such as the name of a defendant
employer or the job or industry involved in the case.

This could prove more effective than trying to determine which newspapers and websites class
members may frequent.

Posting in the Workplace

Courts have often approved notice plans that include requiring the employer to post a notice at the
worksite, often where employees would clock in.[15]

Workplace posting can be particularly helpful when many class members are current employees, but
they are working someplace other than their permanent address that is on file with the employer.

Some courts permit posting of notice in the workplace only after other forms of notice prove inadequate
or if the defendant employer does not provide individual contact information for the class member
employees.[16] However, many courts permit such posting as a matter of course.[17]



In-Person Delivery

While uncommon, and rarely addressed, courts have permitted notice to be delivered in person.[18]
This may be the most effective form of notice for employees like migrant laborers who do not have
consistent physical addresses, do not use permanent cellphones, and move around the country to
various farms or other temporary workplaces.

For example, a class of farmworkers known to have worked for a specific farm labor contractor may
work for that same farm labor contractor at other locations in the United States where they can be
found at specific times of year during a growing or harvesting season.

This type of notice, while sometimes appropriate, should be approached with caution, as employers may
attempt to obstruct these in-person visits, especially if the labor contractor is a defendant in the case.

Thus, third-party claims administrators or class counsel should be present — along with interpreters, if
needed — and the laws against retaliation should be clearly explained.

Conclusion

Courts expect the parties to fashion notice plans that will effectively reach the class, and are tailored to
the particular circumstances of each case.

And while using just one form of notice may be sufficient, it is more likely that class members will be
found by using various forms of notice that complement each other.

This is particularly true with hard-to-find class members, and attorneys in such cases should become
knowledgeable about their class and the methods by which the class members most often
communicate.

This information may come from various sources, including class representatives, experts or reviews of
relevant case authority regarding a particular industry.
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