PRODUCTSLIABILITY

AMAZON: EARTH’'S MOST
CUSTOMER-CENTRIC COMPANY?

by Adam J. Langino and Leslie M. Kroeger

“The most important single thing is to focus obsessively on the cus-
tomer. Our goal is to be earth’s most customer-centric company.”—
Jeft Bezos, CEO of Amazon.com, Inc.

On August 13, 2020 in Bolger v. Amazon.com, LLC', California’s
Fourth Appellate District held that Amazon.com, LLC can be held
liable for a third-party sellers’ defective products. This article dis-
cusses that decision, its background, and its potential aftermath.

Amazon.com, LLC is a subsidiary of the parent company Amazon.
com, Inc. Amazon.com, LLC is the entity that runs Amazon.com.
Amazon.com LLC (hereinafter “Amazon”) is a Delaware compa-
ny with its principal address in Seattle, Washington. In the U.S.,
approximately half of all online shopping dollars are spent on
Amazon.com.

Amazon establishes the pricing for approximately 40 percent of
products it selects, buys, and sells to customers online. Those prod-
ucts were not at issue on appeal.” The remaining 60 percent are
products sold by third parties through Amazon’s website. These
third-party sellers select their own products, source them from man-
ufacturers or distributors, set the product’s price, and reach custom-

ers through Amazon.com.?
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In 2017, the Bolger Plaintiff sued several companies, including
Amazon.com LLC, and at least one California corporation, alleging
that they were accountable for negligence, breach of warranty, and
strict liability in selling a Hewlett Packard laptop computer that
exploded in her lap causing severe burns to her body.* The Ama-
zon listing for the battery identified the seller as “E-life,” a fictitious
name used by Lenoge Technology (HK) Ltd. Lenoge was served but
did not appear, so the trial court entered a default.’

In 2019, the trial court granted summary judgment for Amazon,
which argued that the doctrine of strict products liability law did
not apply to it because it did not distribute, manufacture, or sell
the product in question.® It argued its website was an “online mar-
ketplace” and E-life (Lenoge) was the product seller, not Amazon.”

In 2020, California’s Fourth District Court of Appeal reversed the
trial court’s judgment in favor of Amazon. It held that under the
circumstances of Bolger’s transaction, Amazon may be strictly li-
able for the defective laptop that was sold by a third-party seller,
i.e., Lenoge. Amazon charged Bolger for the purchase, retrieved the
laptop battery from its location in an Amazon warehouse, prepared
the battery for shipment in Amazon-branded packaging, and sent
it to Bolger.

As stated by the appellate court:

Amazon placed itself between Lenoge and Bol-
ger in the chain of distribution of the product
at issue here. Amazon accepted possession of
the product from Lenoge, stored it in an Ama-
zon warehouse, attracted Bolger to the Amazon
website, provided her with a product listing for
Lenoge’s product, received her payment for the
product, and shipped the product in Amazon
packaging to her. Amazon set the terms of its
relationship with Lenoge, controlled the con-
ditions of Lenoge’s offer for sale on Amazon,
limited Lenoge’s access to Amazon’s customer
information, forced Lenoge to communicate
with customers through Amazon and demand-
ed indemnification as well as substantial fees on
each purchase. Whatever term we use to describe



Amazon’s role, be it “retailer,” “distributor,” or
merely “facilitator,” it was pivotal in bringing the
product here to the consumer.?

The appellate court recognized that, in some circumstances,
“Amazon is the only member of the enterprise reasonably available
to an injured consumer.” The appellate court’s ruling, however,
was limited to those third-party sellers that participate in Amazon’s
“Fulfilled by Amazon” (FBA) program. That program allows sell-
ers to register as an FBA. In Amazon’s FBA program, the customer
returns a product to Amazon, not the third-party seller. FBA sell-
ers are required to use only the tools and methods designated by
Amazon to communicate with their customers. FBA sellers pay
Amazon storage and fulfillment fees. Amazon stores, packages, sells,
and ships the product to the end-consumer.

The appellate court also addressed Amazon’s Business Solution
Agreement. (BSA). Amazon’s BSA governs all third-party sellers,
regardless of FBA status. The BSA requires a third-party seller to in-
demnify Amazon for any claim related to its products sold through
Amazon. If its sales are above a certain threshold, the third party
is required to obtain general commercial liability insurance; listing
Amazon as a named insured.'

In support of Amazon’s position, the U.S. Chamber of Commerce
filed an amicus brief supporting the position that Amazon should
not be subject to California strict tort product liability law. In its
brief, the Chamber argued that applying strict liability law to Am-
azon would harm small businesses and entrepreneurs that rely on
Amazon to sell products to consumers."' The Chamber claimed that
subjecting Amazon to strict liability would result in higher costs
to consumers or make Amazon’s marketplace cost-prohibitive for
many sellers.

In its ruling, the California Court of Appeal rejected the Chamber’s
arguments. It recognized that Amazon can exert its influence on
third-party sellers to enhance product safety and is an integral part
of the overall producing and marketing enterprise and should bear
the cost of injuries resulting from defective products.’? Further, it
recognized that Amazon is not unlike other conventional retailers,
which can adjust the price of compensating injured plaintiffs be-
tween itself and third-party sellers.'

As of the time of this writing, Amazon has not made public its
decision whether to seek review by California’s Supreme Court.
Nonetheless, California’s legislative branch has proposed AB 3262
(D-Mark Stone), which was passed unanimously by the Senate’s
Judiciary Committee on August 18, 2020. That bill deems, with
limited exceptions, electronic retail marketplaces, like Amazon.
com, to be retailers for purposes of California’s strict product liabil-
ity law."* Amazon has signaled its intent to support the law, as long
as it applies equally to all stores.”® In its statement, Amazon wrote,
“injured consumers should be able to seek compensation regardless
of how a particular online marketplace makes money” and it agrees
“it is time for legislation that makes it clear that customers can seek
remedies from any store where they buy products,” including online
marketplaces.'®

As practitioners, we need to be mindful of consumers who are
injured by defective products purchased online. Like Califor-
nia, Florida consumers should able to hold Amazon accountable
for placing into the stream of commerce defective or danger-
ous products — just like they can with Floridas brick-and-mor-
tar businesses. Certainly, Bolger and AB3262 are steps in the
right direction.
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