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DECISION ON THE CLASS AGENTS’ MOTION FOR CLASS CERTIFICATION

1. Introduction

This proposed class case is before the United States Equal Employment Opportunity
Commission for certification on the following issue:

Whether the United States Department of Homeland Security, U.S. Customs and
Border Protection (Agency), discriminated against employees on the basis of their
sex (female/pregnancy) in violation of the Pregnancy Discrimination Act (PDA) of
1978, which amended Section 701 of Title VII of the Civil Rights Act of 1964,
when they were removed from their work assignments and reassigned into other
work assignments pursuant to the Agency’s policies and/or practices because they
were pregnant, without assessing whether they could continue to perform the
essential functions of their positions of record with or without an accommodation
and without according them the process and protections afforded to employees with
comparable short-term disabilities. !

The Class Agents present the following class for certification:

All women who were employed as U.S. Customs and Border Protection (“CBP”)
Officers and Agriculture Specialists and were placed on temporary light duty
pursuant to CBP’s Temporary Light Duty Policy due to their pregnancy, at any time
after July 18, 2016.2

! Amended Order on Complainants/Class Agents’ Motion to Amend of September 30, 2022.
2 Notice of Correction to Memorandum and Reply in Support of Class Certification of January 6, 2023.
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2. Background

On September 30, 2022, the Class Agents filed their Motion for Class Certification (Motion
for Class Certification). On October 7, 2022, the Class Agents filed their Notice of Additional
Declarations in Support of Motion for Class Certification. On November 9, 2022, the Agency
filed its Agency’s Opposition to Complainant’s Motion for Class Certification (Opposition). On
December 16, 2022, the Class Agents filed their Reply in Support of Motion for Class Certification

(Reply).

The Class Agents contend that the Agency’s temporary light duty (TLD) policy violates
the PDA because it treats pregnant CBP Officers and Agricultural Specialists (pregnant
employees) differently than employees with a non-work-related injury or illness who are eligible
for TLD. The Class Agents assert that the Agency’s supervisors will place pregnant employees
on TLD involuntarily because they are pregnant without inquiring whether the pregnant employees
can perform the essential duties of their position of record. The Class Agents contend that class
members consist of 515 pregnant employees who were placed on TLD after July 2016.

According to the Class Agents, supervisors across the Agency’s field offices have a pattern
or practice of involuntarily placing pregnant employees on TLD as soon as the pregnant employee
discloses her pregnancy because of the Agency’s TLD policy. The Class Agents note that in
contrast to pregnant employees, supervisors will only place injured or ill employees on TLD if the
injured or ill employee requests TLD. In addition, per the TLD policy, the supervisor will offer
that injured or ill TLD employee additional workplace accommodations not offered pregnant
employees.

The Class Agents assert that supervisors involuntarily reassign the pregnant employees
from their positions of record into TLD positions with substantially fewer job duties and
responsibilities, which impact the pregnant employees’ ability to earn overtime or other types of
differential-pay. In addition, the Class Agents contend that the TLD policy as applied to pregnant
employees impairs their chances of promotion, renders them ineligible for various training
opportunities, and affects their chances of obtaining preferred schedules. Finally, the Class Agents
observe any employee, pregnant or not, who is placed into a TLD position--voluntarily or
involuntarily--loses their right to carry a firearm, and it may require that employee to requalify for
the firearm.

The Agency concedes that if a supervisor involuntarily placed a pregnant employee into a
TLD position because of her pregnancy it would presumably violate the PDA. However, the
Agency argues that the putative class lacks commonality because the Agency policy only allows
supervisors to place employees--whether injured, ill, or pregnant--into a TLD position with the
employee’s express written consent. According to the Agency, if a supervisor placed a pregnant
employee into a TLD position without that employee’s written consent, it was contrary to the
Agency’s express policies, directives, and guidance. Thus, there is no evidence of an overriding
Agency policy or practice of discrimination necessary to establish commonality.



Similarly, the Agency asserts that the Class Agents lack typicality because without an
Agency policy common to the class, the claims of the Class Agents and the claims of the other
impacted pregnant employees involuntarily placed into a TLD position are different. The Agency
also argues that the putative Class Agents lack numerosity because they only produced sworn
testimony from 23 proposed class members who were purportedly involuntarily placed into TLD
positions because of their pregnancy.

The Agency argues that because the putative Class Agents conducted extensive discovery
during the pre-certification phase, that included approval to contact all members of the putative
class, they cannot now claim that there are other potentially pregnant employees who were
involuntarily placed into TLD positions.

3. Statement of Facts

A. The Agency’s Mission and Organization

The Agency is divided into three major components, one of which is the Office of
Federal Operations (OFO). The OFO is primarily composed of uniformed law enforcement
officers, namely CPB Officers and CBP Agriculture Specialists. The primary mission of the
OFO is to facilitate legitimate travel and trade at the ports of entry to the United States; to
prevent, detect, and interdict terrorism and the introduction of illegal drugs and other
contraband into the country; and to prevent the entry of persons through ports of entry who do
not have a legal basis to be in the United States. To that end, the OFO operates many ports of
entry across the borders and interiors of the United States at seaports, airports, and land
crossings. (Opposition, Exhibit 6, p. 8).

In addition to its headquarters elements, the OFO operates 21 Field Offices that among
them contain over 300 ports of entry. (Opposition, Exhibit 6, p. 9). Every Field Office is
overseen by a Director of Field Operations. (Opposition, Exhibit 6, pp. 9-10).

A Port Director manages operations for each port of entry. (Opposition, Exhibit 6, p.
11). CBP Officers conduct most of the actual inspection of persons and cargo that seek entry
into the United States. (Opposition, Exhibit 6, pp. 12-14). The CBP Officers and CBP
Agricultural specialists are supervised by the following uniformed positions in ascending
order: Supervisory CBP Officers; Chief CBP Officers; Watch Commanders; Assistant Port
Directors; and Port Directors. (Opposition, Exhibit 6, p. 12).

CBP Officers are law enforcement officers and the primary enforcers of customs,
immigration, and various criminal statutes at United States ports of entry. (Opposition, Exhibit
9, p. 3). CBP Officers, as law enforcement officers, carry firearms and other less lethal devices
on duty and must be able to deploy various levels of force in response to threats encountered
in the performance of their duties, ranging from physical restraint to lethal force with firearms.
As such, CBP Officers are required to maintain physical standards sufficient to engage in these
use-of-force and other law enforcement duties and are expected to be able to perform strenuous
physical activities during the workday. (Opposition, Exhibit 9, p. 9).



CBP Agriculture Specialists are intended to function as specialists in inspection,
intelligence, analysis, examination, and other activities concerning the importation or
exportation of plants, plant products and miscellaneous articles of restricted or prohibited
agricultural commodities at United States ports of entry. (Opposition, Exhibit 10, p. 3). While
not a law enforcement position and not subject to specific physical standards, CBP Agriculture
Specialists must still be able to meet physical demands in the course of their duties.
(Opposition, Exhibit 10, p. 9).

B. The Agency’s TLD Policy and History

In 2011, the Agency and the union entered into a collective bargaining agreement which
provided for TLD. The TLD policy covered most employees within OFO, excluding non-
bargaining unit employees. The 2011 CBA provisions that related to light duty and pregnant
employees were Article 33 (“Health and Safety”), Section 11.A, and Article 43 (“Use of Force and
Firearms”), Section 26.

Article 33 (“Safety and Health”), Section 11.A. provided the following in relevant part:

“A pregnant employee or an employee returning to work after an injury, illness or
pregnancy with a medical certificate indicating that the employee should work
restrictively and that full recovery is expected, will be considered for light duty by
her supervisor on a case-by-case basis. An assignment to light duty appropriate to
the specific medical condition will normally be granted for a temporary period, if
such work is available and the assignment will not unduly disrupt work operations.”
(Exhibit 1, p. 11, attached to the Agency’s Opposition).”

Article 43 (“Use of Force and Firearms™), Section 26 provided the following:

“A. If a pregnant employee authorized to carry firearms in the course of her duties
wishes to perform the full range of duties envisioned in the position to which she is
assigned, the Employer may request a medical certificate stating that the employee
is physically capable of performing the full range of duties.

B. Employees who elect to perform the full range of duties must qualify in
accordance with appropriate firearms policy.

C. Light duty for a temporary period will be considered for a pregnant officer or for
an officer returning to work after an injury, pregnancy, or illness, provided that such
work is available and the assignment will not unduly disrupt the work unit's
operation.

In such cases, the officer must provide a medical certificate indicating that the
officer should work restrictively and that full recovery is expected.” (Opposition,
Exhibit 1, p. 19).

In January 2013, the Agency issued the TLD policy as an Agency Directive.
(Opposition, Exhibit 3, p. 1). This Agency Directive governed the administration of TLD for:
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. . any employee of CBP who is suffering from a medical illness or injury, is
pregnant, or requires treatment of a licensed physician or practitioner, and who,
because of injury or illness sustained off duty, or pregnancy, is temporarily unable
to perform essential duties of his or her position but is capable of performing
alternative assignments.” (Opposition, Exhibit 3, p. 1).

The Directive also provided that in situations in which there were insufficient TLD
positions, then employees that suffered on-the-job injuries and were approved for benefits
under the Federal Employee Compensation Act (FECA) would receive priority for a TLD-
position over employees approved for such assignments under the TLD Agency Directive.
(Opposition, Exhibit 3, p. 4).

In 2017, the Agency and union amended the CBA to remove the reference to pregnancy
in Article 33, but otherwise left the provision intact.®> (Opposition, Exhibit 2, p. 11). The 2017
CBA left the language of Section 26 of Article 43 from the 2013 CBA intact, but the provision
was moved to a different section. (Opposition, Exhibit 2, p. 19).

In 2018, the Agency amended the TLD Agency Directive to remove the provision that
employees injured on-the-job who are receiving FECA benefits would have priority for TLD
positions over employees approved for such assignments under the TLD Agency Directive.*
Otherwise, the Agency’s 2018 TLD Directive remained unchanged from its 2017 TLD
Directive. (Opposition, Exhibit 4).

The Agency’s 2013 TLD Directive and its 2018 TLD Directive were applicable to all
Agency employees. (Motion for Certification, p. 5). The Agency did not conduct any training

on the TLD Directive for mangers, supervisors, or employees. (Motion for Certification, p.
13).

4. Applicable Law

EEOC Regulation 29 C.F.R. § 1614.204(a)(2) states that a class complaint is a written
complaint of discrimination filed on behalf of a class by the agent of the class alleging that: (i) the

3 Article 33, Section 11a of the 2017 CBA is as follows:

An employee who returns to work after an off duty medical condition who has a medical certificate
indicating the employee should work restrictively and that full recovery is expected, will be
considered for light duty on a case-by-case basis. If management determines it is available,
employees who return to work after an on duty or off duty injury, illness, or medical condition (see
Section 10A and 11A) will be assigned light duty assignments on the shifts they occupied
immediately prior to assuming light duty. An assignment to light duty appropriate to the specific
medical condition will normally be granted for a temporary period, if such work is available and the
assignment will not unduly disrupt work operations.

4 The Agency’s reason for the change to the Agency’s TLD Directive was to align it with the EEOC’s updated
guidance on pregnancy discrimination following Young v. UPS, 575 U.S. 206 (2015), which prohibited treating
employees with on-the-job injuries more favorably than those with other medical conditions, including pregnant
women. (Exhibit 5, pp. 10-12, attached to the Agency’s Opposition).
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class is so numerous that a consolidated complaint of the members of the class is impractical; (ii)
there are questions of fact common to the class; (iii) the claims of the agent are typical of the claims
of the class; and (iv) the agent of the class, or if represented, the representative will fairly and
adequately represent the interests of the class. EEOC Regulation 29 C.F.R. § 1614.204(d)(2)
provides that a class complaint may be dismissed if it does not meet the four requirements of a
class complaint or for any of the procedural grounds for dismissal set forth in 29 C.F.R. § 1614.107.

The Class Agents, as the parties seeking certification of the class, carries the burden of
proof, and it is their obligation to submit sufficient probative evidence to demonstrate satisfaction
of the four regulatory criteria. Stan G., v. Social Security Administration, EEOC Appeal No.
2020004534, (May 19, 2021) citing to Anderson, et al. v. Dep't of Def., EEOC Appeal No.
01A41492 (Oct. 18,2005); Mastren, et al. v. U.S. Postal Serv., EEOC Request No. 05930253 (Oct.
27, 1993).

Commonality requires that there be questions of fact common to the class. The Class Agent
therefore must establish some evidentiary basis from which one could reasonably infer the
operation of an overriding policy or practice of discrimination. This can be accomplished through
allegations of specific incidents of discrimination, supporting affidavits containing anecdotal
testimony from other employees against whom an employer allegedly discriminated in the same
manner as the Class Agents, and evidence of specific adverse actions taken against members of
the class. Hopkins v. U.S. Postal Serv., EEOC Appeal No. 01A02840; Mastren v. U.S. Postal
Serv., EEOC Request No. 05930253 (Oct. 27, 1993). Mere conclusory allegations, standing alone,
do not show commonality. /d.

Typicality requires that the claims of the class agent be typical of the claims of the class.
29 C.F.R.§ 1614.204(a)(2)(iii)). The overriding typicality principle is that the interests of the class
members must be fairly encompassed within the class agent’s claim. Falcon, 457 U.S. at 160. See
also Hopkins, EEOC Appeal No. 01A02840. The Commission found a lack of typicality because
the purported class based on race, sex, disability and reprisal consisted of members who were of
various races and both sexes, while only two had disabilities and one engaged in prior EEO
activity. Thaddeus N. v. U.S. Postal Serv., EEOC Appeal No. 0120142701 (Feb. 6, 2019).

EEOC Regulation 29 C.F.R. § 1614.204(a)(2)(i) requires that a class be so numerous that
a consolidated complaint of the members of the class is impractical. This regulation is patterned
on Rule 23(a)(1) of the Federal Rules of Civil Procedure. The Supreme Court has indicated that
the numerosity requirement of Rule 23 imposes no absolute limit for the size of a class complaint,
but rather, requires an examination of the facts of each case. General Telephone Co. v. EEOC,
446 U.S. 318, 330 (1980). Thus, although courts are reluctant to certify classes with 30 or fewer
members, there are no specific numerical cut-off points. See Harris v. Pan American World
Airways, 74 F.R.D. 24, 23 F.R. Serv. 2d 1335, 1349 (N.D. Cal. 1977). In addition to number, other
factors such as the geographical dispersion of the class, the ease with which class members may
be identified, the nature of the action, and the size of each plaintiff’s claim, are relevant to the
determination of whether the numerosity prerequisite of Rule 23 has been met. Zeidman v. J. Ray
McDermott & Co., Inc., 651 F.2d 1030, 1038 (5th Cir. 1981).


https://www.eeoc.gov/sites/default/files/migrated_files/decisions/0120142701.pdf

The final requirement for class certification requires a showing by the Class Agents that as
the Agents of the class, or, if represented, the representatives, will fairly and adequately protect
the interests of the class. 29 C.F.R. § 1614.204(a)(2)(iv). The Class Agents should have no
conflicts with the class and should either have sufficient legal training and experience to pursue
the claim or designate an attorney with the requisite skills and experience. Kennedy v. National
Aeronautics & Space Admin., EEOC Appeal No. 01993626 (Apr. 26, 2001).

5. Analysis and Findings

A. Commonality and Typicality

1) Arguments on Commonality on Typicality

The Class Agents argue that the Agency’s TLD Directive distinguishes pregnancy from all
other short-term impairments and that the TLD Directive permits the Agency to place employees
into TLD positions without regard to whether they can perform the essential duties of their position
of record. (Motion for Certification, p. 23). The Class Agents contend that the TLD Directive
distinguishes between pregnant employees and employees with short-term impairments because
the Directive permits pregnant employees “to be placed on light duty because of their pregnancy
without regard to whether they can continue to perform the essential functions of their positions
of record.” (Motion for Certification, p. 23).

The Class Agents contend that the following six factors are sufficient probative evidence
to support the commonality requirement for class certification:

“The text of the TLD policy which distinguishes pregnancy from all other short-term
impairments and an admission that the policy does not preclude managers from placing
pregnant employees on TLD involuntarily.

The Agency could not provide a legitimate, non-discriminatory reason for singling out
pregnancy in the TLD policy. See supra 6-7 (citing representative testimony from the
Agency’s chief labor negotiator at the time the TLD policy was developed that he could
not explain why the policy differentiated pregnancy from all other short-term
impairments).’

Unlike the Accommodation Policy, the Temporary Light Duty policy fails to require an
individual assessment of an employee’s ability to continue performing the essential
duties of the position of record or provide accommodations that could permit them to
remain in their positions of record. See supra 11.D.2.

The TLD policy consistently applies throughout all field offices. See supra I1.B.1.

CBP failed to provide field office supervisors the necessary guidance or training about
how to implement the TLD policy in a lawful manner. See supra 5.

5 The “supra” text in the quoted section refers to a page number or section in the Motion for Certification.
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Employees in the 11 of the 20 field offices, from which nearly 80% of all temporary light
duty placements for pregnant workers originate, provided sworn accounts that they and
others were involuntarily placed on temporary light duty after disclosing their pregnancy,
without regard to whether they could continue to perform the essential duties of their
positions of record. See supra 11.D.1.” (Motion for Certification, p. 25).°

The Agency argues that there are no “questions of fact common to the class, that is the
same action or policy affected all members of the class™ because the Agency’s TLD Directive
“plain black-and-white language” is that a supervisor may only place a pregnant employee, or any
employee, on light duty at the “explicit request in writing from the employee.” (Opposition, pp.
26-27, citing to Footland v. Dept. of Commerce, EEOC Appeal No. 0120071973 (May 15, 2012);
request for reconsideration denied EEOC Request No. 0520120179 (May 15, 2012).

The Agency asserts that “[the Class Agents’] overall theory of the case necessarily fails
because they cannot point to any Agency policy or practice which undergirded or led to the
allegations of the 23 putative class members.” (Opposition, p. 27).

The Agency argues there are several pieces of evidence that support its argument against
commonality. First, it notes the Agency officials deposed during discovery testified that managers
do not have the authority to order someone on TLD without a request from the employee to go on
TLD. (Opposition, p. 7). Second, it argues the Agency’s TLD Directive is clear that the only way
an “Approving Official” may approve or disapprove a TLD request is after the employee submits a
written request for TLD.” (Opposition, p. 11, fact 16 and Exhibit 3, p. 2, attached to Opposition).
Third, the Agency notes that its 2016 Supervisor’s Desk Reference Guide states that it is the
employee’s responsibility to request TLD. (Opposition, pp. 11-12, fact 19 and Exhibit 15, p. 7,
attached to Opposition).® Fourth, it argues that because the Class Agents provided sworn testimony
from relatively few pregnant employees who contend they were involuntarily placed into TLD
positions when compared to the number of pregnant employees who were placed into TLD
positions, presumably at the pregnant employee’s request, demonstrates that the practice of
involuntarily placing a pregnant employee on TLD is so rare and unusual that it cannot be the
result of an Agency-wide policy. (Opposition, pp. 27-28). Fifth, it asserts that the putative class
members are concentrated in a limited number of Field Offices along the southwest border of the
United States, which suggests that any misunderstanding of the TLD Directive is limited to a
handful of offices and not because of an Agency-wide policy. (Opposition, pp. 32-33).

¢ The Class Agents’ provided sworn testimony from a combination of sworn declarations from pregnant employees
provided to the Class Agents and from various Reports of Investigation after pregnant employees filed individual
formal complaints of discrimination. (Motion for Certification Exhibits 11a-11p, Exhibits 12, 14, 17, 18, 19, and 20).
7 The Directive defines “Approving Official” as a management official authorized to approve or disapprove requests
for TLD; the Agency asserts they are typically GS-14 or higher officials. (Opposition, p. 11, fact 16 and Exhibit 3, p.
2).

8 The Agency also attached as an Exhibit to its Opposition, the 2020 Supervisor’s Desk Reference Guide. In their
Reply, the Class Agents’ moved to strike the 2020 Supervisor’s Desk Reference Guide from consideration because it
was not produced in discovery. (Reply, p. 6, fn. 3). After a review, I find the relevant section in the 2020 Desk
Reference Guide regarding the TLD Directive is not materially or meaningfully different than the relevant section
regarding the TLD Directive in the 2015 Desk Reference Guide. I decline to strike the 2020 Supervisor’s Desk
Reference Guide because the immaterial change makes the objection moot.
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The Agency acknowledges the TLD Directive references pregnancy by name but argues
that “the most reasonable reading is that the Agency meant to make it clear simply that pregnancy
is in fact a condition that permits light duty.” (Opposition, p. 29). The Agency notes that its
interpretation of the TLD is the most “common-sensical” because “pregnancy has occupied an
ambiguous position in employment discrimination and disability law” and that it included
pregnancy in the TLD Directive “to ensure that pregnant employees would be able to avail
themselves of this benefit offered by the Agency.” (Opposition, p. 30).

The Agency disputes Complaints’ contention that the TLD Directive does not require any
individual assessment for employees on TLD. (Opposition, p. 31). The Agency notes that its TLD
Directive requires that a TLD position must fall within an employee’s medical restrictions.
(Opposition, p. 31 and Exhibits 3 and 4, paragraph 8.2.1).

The Agency contends that the Class Agents’ argument that the Agency has failed to provide
sufficient guidance to supervisors regarding its TLD Directive is specious because the TLD
Directive’s language is unambiguously clear that pregnancy is treated the same as other short-term
impairments, and it requires the employee to initiate the request for TLD. The Agency also asserts
that the Supervisor’s Desk Reference Guide provides further clarity that TLD is a voluntary option
for all employees. (Opposition, p. 32).

The Agency argues that because there is no overriding policy or practice, a certification of
the class is inappropriate because it would require a review of each class members’ “distinct,

individualized incidents” and that is not “efficient adjudication” for a class action hearing. (Opposition, p.
34).

Regarding typicality, the Class Agents argue that the putative Class Agents are each
challenging the application of the TLD Directive or policy to them when they were placed on TLD
because of their pregnancy, and thus their claims are sufficiently typical to encompass the general
claims of the class members.

The Agency argues that the typicality requirement is not satisfied because there is no
overriding Agency policy or practice satisfying the commonality requirement. Thus, each of the
putative co-class members claim is unique, and lacks typicality.

i1) Analysis of Commonality and Typicality

The Class Agents have submitted sufficient probative evidence that the Agency subjected
pregnant employees to a policy that distinguished pregnancy from other short-term impairments
and involuntarily placed them on TLD because they were pregnant without regard to whether they
can continue to perform the essential duties of their positions of record.

The Class Agents provided sworn testimony from 24 pregnant employees from 11 of the
20 field offices, including offices in New York, Detroit, Baltimore, Miami-Tampa, San Francisco-
Portland, Seattle, El Paso, Laredo, Houston, San Diego, and Los Angeles, that they were placed
on TLD involuntarily after they disclosed their pregnancy. (Reply, pp. 7-8). The 11 field offices
represented are from the eight largest field offices and from which approximately 80 percent of all
TLD placements from pregnant employees occurred. (Reply, pp. 7-8).
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The pregnant employees sworn testimony describes their placement into the TLD positions
without any individual assessment as to whether they can continue to perform the duties of their
positions of record. I note that the pregnant employees’ sworn testimony asserts that the placement
into the TLD positions was involuntary, and the TLD positions were less desirable than their
positions of record, and resulted in loss of opportunities for overtime pay, additional training, and
the use of a firearm. The Agency concedes that if such a policy exists, it would “presumably”
violate the PDA. (Opposition, p. 22).

In addition, the dispute between the parties over the interpretation of the TLD Directive
and whether the Agency’s lack of training on the TLD Directive is evidence of an unlawful
discriminatory policy present questions common to the class supporting certification. (Reply, p.
7).

I conclude that the pregnant employees sworn testimony that provides specific incidents of
discrimination in the same manner with the same set of adverse actions taken is sufficient probative
evidence to satisfy the commonality requirement for class certification.

Regarding typicality, the Agency’s argues that because the class lacks commonality it lacks
typicality. I have concluded the Agency’s TLD policy is a discrete Agency employment action
satisfying the commonality requirement. I also find that the Class Agents are challenging the
Agency’s TLD policy and their placement onto TLD because of their pregnancy. I conclude that
the Class Agents’ claims are sufficiently typical to encompass the general claims of the class
members.

B. Numerosity

i.  Arguments on Numerosity

The Class Agents argue that the putative class is composed of 515 pregnant employees
who were placed on TLD or went on leave pursuant to the Agency’s TLD Directive or policy
during the relevant time. The Class Agents assert that 515 class members easily satisfies the
numerosity requirement.

The Agency argues that the class fails to satisfy the numerosity requirements because the
Class Agents only submitted evidence that 23 class members were involuntarily placed into TLD
positions.” (Opposition, pp. 18-19). The Agency asserts that the class cannot be made up of all the
515 pregnant employees who were placed into TLD or took leave because there is no evidence

° The Agency challenged the inclusion in the class of four pregnant employees for whom the Class Agents provided
sworn testimony. (Opposition, pp. 19-21). The Agency argued that the sworn testimony of the four pregnant
employees established they were not part of the class because the pregnant employees either requested TLD and were
complaining about the terms and conditions of its implementation of their TLD position or in one case the event
occurred before 2016, which is the start of the class period. (Opposition, pp. 19-21). I find one of the employees
excluded-Tara Gray—did allege that she was subjected to an involuntary TLD after she announced her pregnancy in
2019. (Reply, p. 17, fn. 10). Even assuming that three of the four pregnant employees did not suffer a harm as a result
of the Agency’s TLD policy, there are 24 pregnant employees who claim they were involuntarily placed on TLD
because of the Agency’s discriminatory TLD policy.
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that they all suffered any harm or loss. The Agency asserts that at best the class can only be
comprised of those pregnant employees that supervisors involuntarily placed on TLD because of
their pregnancy. (Opposition, pp. 21-24). The Agency argues that the Class Agents cannot
contend that there are additional putative class members who have not been identified because the
Agency provided the Class Agents in discovery a list of nearly all pregnant employees since 2013
who were placed onto TLD, and the Class Agents could only find a little over 20 pregnant
employees who were improperly placed on TLD because of their pregnancy. (Opposition, pp. 25-
26).

In their Reply, the Class Agents argue that the Agency’s has misconstrued the numerosity
criterion to require the Class Agents to produce sworn testimony from every class member
harmed, or by producing evidence that each putative class member suffered the same harm.
(Reply, pp. 8-12). The Class Agents argue that to satisfy the numerosity requirement they only
need to show that sufficiently numerous employees were subjected to the same unlawful
employment practice. (Reply, pp. 8-12). The Class Agents contend that the production of the
sworn testimony was not submitted to establish numerosity but to establish commonality because
it shows in a “majority of field offices a pattern or practice of the TLD policy has been
administered to place on temporary light duty pregnant employees solely because of their
pregnancy.” (Reply, p. 10). The Class Agents note that whether a pregnant employee subjected
to the TLD policy suffered harm “implicates the remedies, if any, to which each class member
is entitled.” ' (Reply, p. 12).

ii.  Analysis of Numerosity

The Class Agents have submitted sufficient probative evidence to satisfy the numerosity
requirement. At the certification stage, the Class Agents are not required to submit sworn
testimony from a significant number of putative class members to establish numerosity.
(Opposition, pp. 22-23; citing to Valentin P. v. Dep’t of Army, EEOC Appeal No. 0120113722
(December 16, 2016) (Class Agent was able to satisfy the numerosity requirement although
identifying only 20 putative class members because the Class Agent was able to show the putative
class consisted of over 800 employees subject to the policy); see also Reply, pp. 1-2 and pp. 8-12
and Tessa L. v. Dep’t of Agriculture, EEOC Appeal No. 0720170021 (November 3, 2017) (the
Commission found that the Class Agent was not required to prove that each potential class member
had a viable claim, and also that the Class Agent showed that there were 40 hearing-impaired
employees who were possibly affected by the Agency decision to decentralize interpreting
services.) Here, the sworn testimony from 24 pregnant employees who were involuntarily placed
into TLD positions provides the sufficient probative evidence that the Agency’s TLD policy was
applied to 515 pregnant employees in manner that may have violated the PDA.

I also find that the sworn testimony demonstrates that the putative class members are
sufficiently dispersed geographically to render joinder impracticable. I find that the class members
can be easily identified because the parties know the names of the approximately 515 pregnant
employees placed on TLD from 2016 onward. I find that the size of each members claims could

0See Velva B. v. U.S Postal Service, EEOC No 0220160006 and 0720160007 (September 25, 2017); request
reconsideration denied EEOC Request Nos. 0520180094 and 0520180095 (March 8, 2018) (class members need only
establish that they suffered compensable harm once the case has reached the remedies stage of the proceeding).
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be individually minimal or nominal because TLD assignments for pregnant employees are
presumably for a duration no longer than the pregnancy. A class case is the most efficient and
equitable method of adjudicating claims of this size. [ conclude that because joinder is
impracticable, the putative class members easily identifiable, and the size of the claims relatively
small, the Class Agents’ have satisfied the numerosity requirement.

At the class certification stage, I need not determine if every pregnant employee subjected
to the TLD Directive was harmed because she may have voluntarily requested TLD. As the Class
Agents note, at the liability stage, the Class Agents would produce evidence that “pregnancy was
plainly treated differently than other short term impairments, sworn accounts of how the policy
has been administered throughout the Agency field offices and evidence of the failure of the
Agency to forbid supervisors from placing pregnant employees on temporary light duty solely
because of their pregnancy.” (Reply, p. 21, citing to United States v. International Brotherhood of
Teamsters, 431 U.S. 324 (1977). At the liability stage, the Class Agents are not required to “offer
evidence that each person for whom it will ultimately seek relief was a victim of the employer’s
discriminatory policy.” Teamsters, 431 U.S. at 360. If liability is established, then the burden is
on the Agency at the remedial stage to prove that the pregnant employee subjected to the unlawful
employment policy was placed on TLD for lawful reasons. Teamsters, 431 U.S. at 361.

C. Adequacy of Representation

I find the Class Agents have submitted sufficient probative evidence that they have no
conflicts with class and that their representatives will fairly and adequately represent the interests
of the class. Both law firms representing the Class Agents have significant combined experience
representing plaintiffs in employment discrimination class cases and with the EEOC administrative
proceedings. (Motion for Certification, pp. 27-28). I note that the Agency does not contest the
adequacy of the representation.

6. Conclusion

Therefore, based on a review of the record, the Class Agents’ Motions for Class
Certification is approved. The certified class is as follows:

All women who were employed as U.S. Customs and Border Protection (“CBP”)
Officers and Agriculture Specialists and were placed on temporary light duty
pursuant to CBP’s Temporary Light Duty Policy due to their pregnancy, at any time
after July 18, 2016.

Within thirty (30) days of the date of this Decision, the Agency shall use reasonable
means, such as hand delivery, mailing to the last known address, or distribution (such as through
inter-office mail or email) to notify all class members of the certification of the class complaint.
An Agency may file a motion with the Administrative Judge seeking a stay in the distribution of
the notice for the purpose of determining whether it will fully implement or appeal the
Administrative Judge's decision. See 29 C.F.R. § 1614.204(e) and Equal Employment
Opportunity Management Directive for 29 C.F.R. Part 1614 (EEO MD-110), at Chap. 8 § V. A
(Aug. 5, 2015).
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The "reasonable means" used by agencies for notification should be those most likely to
provide an opportunity for class members to know about the complaint. Conspicuous posting on
bulletin boards to which all potential class members have easy access may constitute adequate
notice in some situations.

The notice must contain:
1. the name of the agency or organizational segment, its location, and the date of acceptance
of the complaint;

2. the definition of the class and a description of the issues accepted;

an explanation of the binding nature of the decision or resolution of the complaint on class
members;

4. the name, address, and telephone number of the class representative; and
5. a copy of the Administrative Judge's decision certifying the class. See EEO MD-110 at
Chap. 8 § V.B (Aug. 5, 2015).

It is so ORDERED.

O < 1Qumg

Administrative Judge

Kevin C. Rung (he/him)
Telephone: (504) 635-2551
Facsimile: (504) 595-2884
Email: Kevin.Rung@eeoc.gov

For the Commission

13



CERTIFICATE OF SERVICE

For timeliness purposes, it shall be presumed that the parties received the foregoing ORDER within
one (1) calendar day after the date it was sent via electronic mail. I certify that April 21, 2023, the
foregoing ORDER was sent first via electronic mail as indicated to the following:

Agency Designee: (via email: finalactions@hgq.dhs.gov)
Department of Homeland Security

Office for Civil Rights and Civil Liberties (MS-0191)
245 Murray Lane, SW, Bldg. 410

Washington, DC 20528

Agency Designee: (via email: CBPFinalactions@cbp.dhs.gov)
Executive Director, Office of Diversity and Civil Rights

U.S. Customs and Border Protection

Ronald Reagan Building, Room 3.3D

1300 Pennsylvania Avenue, NW

Washington, DC 20229

Putative Co Class Agent

Roberta Gabaldon

1246 Onate Street

Anthony, New Mexico 88025

By email only: robertamay.gabaldon@cbp.dhs.gov

Putative Co Class Agent

Courtney Schilling

701 Alcott Ave, Placentia, CA 92870
Phone: 714-290-3884

Email: Courtbrown2828@gmail.com

Counsel Representatives to Putative Class Members

Gary Gilbert, Cori Cohen, and Shannon Leary

Attorneys

Gilbert Employment Law, P.C.

100 Wayne Avenue, Suite 900

Silver Spring, MD 20910

By email only: gary-efile@gelawyer.com; sleary-efile@gelawyer.com and ccohen-
efil3@gelawyer.com

And
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Joseph M. Sellers, Harini Srinivasan, Megan Reif

Attorneys

Cohen Milstein, Sellers & Toll, PLLC

1100 New York Ave NW, 5" Floor

Washington, D.C. 20005

By email only: jsellers@cohenmilstein.com; hsrinivasan@cohenmilstein.com; and
mreif(@cohenmilstein.com

Agency’s Representative

Russell Wardlow and Mark Hannig, Attorneys

Eric Delmar, Paralegal

Office of the Associate Chief Counsel

9434 Viscount Boulevard, Suite 200

El Pas, Texas 79925

By email only: russell.d.wardlow(@cbp.dhs.gov; mark.w.hannig@cbp.dhs.gov and

eric.p.delmar@cbp.dhs.gov
0K < 1Curg

Name: Kevin C. Rung
Title: Administrative Judge
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NOTICE TO THE PARTIES

The Administrative Judge’s decision to accept or dismiss the class complaint is subject to final
agency action. The agency has forty (40) days from receipt of the Administrative Judge’s decision
to take final action by issuing a final order informing the Class Agents as to whether the agency
will fully implement the decision. If the agency informs class agent that it does not intend to fully
implement the decision, the agency must simultaneously file an appeal with the Commission and
append a copy of the appeal to the final order served on class agent. The agency may use the form,
Appendix O, to file its appeal with the Commission. The Class Agents will have thirty (30) days
from receipt of the final order to file an appeal and the agency shall provide complainant with a
copy of EEOC Form 573, Notice of Appeal/Petition (Appendix P). See EEO Management
Directive for 29 C.F.R. § 1614 (MD-110) (Aug. 2015).

HOW TO FILE AN APPEAL

RECOMMENDED METHOD - The EEOC highly recommends that you file your appeal online
using the EEOC Public Portal at https://publicportal.eecoc.gov/, and clicking on the “Filing with
the EEOC” link. If you have not already registered in the Public Portal, you will be asked to
register by entering your contact information and confirming your email address. Once you are
registered you can request an appeal, upload relevant documents (e.g., a statement or brief in
support of your appeal), and manage your personal and representative information. During the
adjudication of your appeal, you can also use the Public Portal to view and download the appellate
record. If you use the Public Portal to file your appeal, you do not have to send a copy to the
agency. A complainant with an account with the EEOC’s Public Portal may waive receipt of the
appellate decision via U.S. mail and receive the decision via the EEOC Public Portal. Federal
agencies will receive the appellate decision via the FedSEP digital platform.

BY MAIL - You may mail your written appeal to:
Director, Office of Federal Operations
Equal Employment Opportunity Commission
P.O. Box 77960
Washington, D.C. 20013-8960

BY HAND DELIVERY OR COURIER — You can also hand-deliver or send your appeal by
courier service to:

Director, Office of Federal Operations

Equal Employment Opportunity Commission

131 M St., NE

Washington, D.C. 20507

BY FAX — Finally, you may send it by facsimile to (202) 663-7022.

If you elect to mail, deliver, or fax your appeal you should use EEOC Form 573, Notice of
Appeal/Petition, and should indicate what you are appealing. Additionally, you must serve the
agency with a copy of your appeal, and include a statement certifying the date and method by
which service to the agency was made.

Facsimile transmissions over 10 pages will not be accepted.
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