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After presidential candidate
Donald Trump announced
the selection of Indiana
Governor Mike Pence as

his running mate, the New York
Times noted that Mr. Pence’s addition
to the ticket could make it harder for
Mr. Trump to raise money from the
business community because of an
“obscure” Securities and Exchange
Commission (“SEC”) provision
meant to prevent pay to play efforts
for public pension plans.   

It is unlikely that readers of PERSist
would call the rule “obscure”, as
most public pension plan trustees and
administrators are familiar with SEC
Rule 206(4)-5, widely known as the
“pay to play” rule.  The rule pro-
hibits an investment adviser from
receiving compensation for advisory
services to a government entity for
two years after the adviser or its cov-
ered associates makes a political con-
tribution to a public official or candi-
date who is or would be in a position
to influence the award of advisory
business. What was “obscure” now is
timely – the application of the rule to
the 2016 Presidential campaign.   

SEC PAY TO PLAY RULE

In adopting the rule in 2010, the SEC
noted that public pension plans are
particularly vulnerable to pay to play
practice, and that “[i]nvestment
advisers that seek to influence the
award of advisory contracts by public
pension plans, by making political
contributions to, or soliciting them
for, those officials who are in a posi-
tion to influence the awards, compro-
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mise their fiduciary obligations to the
public pension plans they advise and
defraud prospective clients”.   

The SEC pay to play rule is now well
established: it has survived a court
challenge seeking to invalidate it ,
and the SEC has brought both an
enforcement action under the rule
and granted a waiver from the rule.   

APPLICATION OF RULE TO THE

PRESIDENTIAL ELECTION

A sitting Governor who can appoint
members of a state pension board, as
Governor Pence can, is considered a
covered government official under
the SEC rule.  This means that direct
or indirect contributions to the
Trump-Pence ticket could trigger the
rule’s two year period prohibiting an
investment adviser from collecting
fees for advisory services rendered to
the Indiana systems over which
Pence has authority.   

In fact, the SEC specifically consid-
ered the present scenario and
declined to offer an exemption for
sitting state officials running for fed-
eral office, stating: “we are not per-
suaded that an incumbent state or
local official should be excluded
from the definition solely because he
or she is running for federal office”.
The rationale - as long as an official
has influence over the hiring of
investment advisers as a function of
his or her current office, contribu-
tions by an adviser could have the
same effect, regardless to which of
the official’s campaigns the adviser
contributes. 

GOLDMAN SACHS TAKES ACTION

Effective September 1, 2016,
Goldman Sachs took action designed
to prevent inadvertent violation of
the SEC pay to play rule.  The firm
named all its partners as “restricted
persons” under the rule and institut-
ed a policy prohibiting them from
making any contribution or solicita-
tion in connection with a federal can-
didate who is a sitting state or local
official, such as the Trump/Pence
ticket, noting that the penalties for
failing to comply with the SEC rules
can be severe and may include fines
as well as a two year ban on doing
business with certain government
clients.  

Suzanne M. Dugan leads  the Ethics
and Fiduciary Counseling practice at
Cohen Milstein Sellers & Toll PLLC,,
a practice she helped found within the
Securities Litigation & Investor
Protection  group. Ms. Dugan joined
Cohen Milstein following more than
20 years of government service,
including as Special Counsel for Ethics
for the Office of the New York State
Comptroller and Counsel to the New
York State Ethics Commission. With
service in government and experience
as an in-house counsel, she offers the
broad perspective of a regulator and
the comprehensive understanding of
an in-house counsel.  From this unique
vantage, Ms. Dugan counsels pension
funds on fiduciary responsibility, ethi-
cal duties, governance, compliance
issues, and investigatory matters. 
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CONCLUSION

While the SEC pay to play rule may
be “obscure” to some commentators,
it now is front and center in this year’s
Presidential campaign. Public pension
plans are undoubtedly familiar with
this rule and its fiduciary implications
in ways that others from more
“obscure” perspectives may not. ❖
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217 C.F.R. § 275.206(4)-5.
3SEC Release No. IA-3043, at 17.
4New York Republican State Comm. v.
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appetite are all significant in explain-
ing farmland total returns in the
NCREIF index. But, their significance
points to more complex underlying
structural linkages rather than any
straightforward effects. In total, these
factors only explain 12% of the vari-
ation in farmland return versus 48%
for commercial real estate return.
Nor are farmland returns driven by
the ten-year Treasury yield, a com-
monly offered explanation of farm-
land returns. Although returns for
farmland and commercial real estate
might be somewhat correlated, there
is more to the story than that metric
(Exhibit 2).

Diversifiers continued from page 11
DRIVERS OF FARMLAND RETURNS

So, what does drive farmland
returns?  In contrast with commer-
cial real estate, which is used in
localized domestic activities, farm-
land yields products that are con-
sumed and traded globally. Foreign
exchange rates for the dollar
account for 13% of farmland’s total
return versus an inconsequential
effect for commercial property. The
productivity of the land and farm
operations, combined with foreign
exchange rates, accounts for over
33% of farmland’s variation in total
return. That percentage rises to 43%
with the inclusion of U.S. inflation.

Another consideration is the low
turnover and limited availability of
U.S. farmland, with a market value of
only $6.7 billion vs. $472 billion for
commercial real estate, as measured
by NCREIF data as of Dec. 31, 2015.
This limited availability offers a buffer
to the value of farmland.

DIVERSIFICATION IMPLICATIONS

Commercial real estate and farmland
offer different flavors of diversifica-
tion, due to the differences in their
performance drivers. This makes
them good diversifiers for each other,
as well as for stocks and bonds.

Mr. Zimmerer is a senior product specialist
and a director with Allianz Global
Investors, which he joined in 2014. As a
member of the Multi Asset US team, he is
responsible for articulating the philosophy
and process of the firm’s dynamic multi-
asset strategies to clients and external audi-
ences; he also provides insights to the advi-
sor and consultant community on the
impact of market conditions on portfolio
decisions. Earlier with the firm, Mr.
Zimmerer was a portfolio manager with
Allianz in Munich and Frankfurt, where he

developed quantitative investment strate-
gies and managed bond and CPPI portfo-
lios. He has 18 years of investment-industry
experience. Before, Mr. Zimmerer was a
professor of finance and investments at the
University of Applied Science in Ansbach,
Germany, and served as senior consultant
for a German-based consulting firm, advis-
ing institutional investors. He has an
M.B.A. in economics and finance and a
Ph.D. in econometrics from the University
of Regensburg, Germany. 
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